Copnep>xaHue:

BBepneHue

AKTyaﬂ bHOCTb T€Mbl.

B HacTosLee BpeMsa NOHATUA rocyaapcTBa U NpaBa SABAAIOTCS HENPEMEHHbIMU
CMYyTHUKaMWN COBPeMeHHOro obuiecTtsa, No3TomMy npobsemMa nx COOTHOLUEHUSA U
B3aMMOCBS3M CTana 6onee CNOXXHOW, MHOrOMJaHOBOW 1 onocpeaoBaHHOW. CBSI3aHO 3TO C
TakuMn pakTopaMu, KaK yC/Io)KHee CoumasibHOM N NOJIMTUYECKO OpraHn3aumm
obuwecTBa, fanbHeNnLwWee opraHn3aumMoHHoe U hyHKLUMOHaIbHOE pa3BuUTnE 1
yCOBEPLUEHCTBOBAHNE CaMOro rocygapcTBa, C/IOXKHOCTb CUCTEMbI COLIMAILHOIO
yrnpaBneHnsa n T.4.

AIMeHHO BCe 3TO yBEIMYMBAET OTHOCUTESIbHYO CAaMOCTOSITENIbHOCTb Mpasa no
OTHOLLEHWIO K roCy4apcTBy, T.K. CBSI3b NMpaBa W rocygapcTBa ONoCpencTBYyeTCs BCEMMU
NAaHHLIMU 00 bEKTUBHLIMU N CYOBEKTMBHBLIMU (hakTopaMu. FoCcyapcTBO, OKa3biBas
BO3[EeNCTBME Ha NPaBO, TakXXe 3aBUCUT OT AaHHbIX (hPaKTOPOB, MO3TOMY MO>XHO FOBOPUTb
0 HEKOTOPOM YCUJIEHUWN POJIN MpaBa MO OTHOLUEHWIO K roCyAapcTBy.

N npn 3TOoM ycnoBun 0cobo akTyasibHbIM ABNSAETCA pacCMOTPEHME BONpOCca O
COOTHOLLEHMN 1 B3aUMOCBSA3M rocyJapcTBa 1 Npaga.

OObLEeKTOM KypcoBoM paboThbl ABnseTCca HenocpeacTBEHHO CaMO FoCy1IapCcTBO M NpPaBo.

NMpeaMmeToM KypcoBomn paboThbl saBisieTcs npobseMa COOTHOLLEHUS N B3aUMOCBA3U
rocygapcTBa W npasa.

Llenb KypcoBou paboTbl COCTOMUT B TOM, 4TOOblI paCCMOTPETbL COOTHOLLEHUE U
B3aMMOCBSA3b rocy1apCcTBa U Nnpasa.

MocTaBNeHHas Lenb onpeaensieT KOHKPETHbIE 3aAa4M KYpcoBOM paboThl:
- onpeaennTb NMNOHATUE N NPU3HAKKN roCcy0apcCcTBa;

- PaCCMOTPETDb NOHATUE N NMPU3HAKWN MNpaBa,



- U3y4nNTb NpobriemMy COOTHOLLEHUS U B3aMMOCBS3M rocy4apcTBa 1 NpaBsa;
- BbISBUTb BO3OENCTBME roCyAapCcTBa Ha NpaBo;
- PaCKpbITb BO34ENCTBME MpaBa Ha rocyaapcTBo.

AHanun3npys cteneHb pa3paboTaHHOCTU TeMbl KYpPCOBOM paboThl, clenyeT
noAYepKHYTb, YTO caMa npobsieMa COOTHOLIEHUS roCyAapCTBa U NMpaBa Haxo4naachb B
LLeHTPe BHUMAHUSA 3apyOe)XHbIX N 0TEYECTBEHHbIX MbICIUTENEN, YYEHbIX, MOJINTUYECKNX
N 06LECTBEHHbIX AedTeneln Ha NPOTSXXEHUM BCE NCTOPUN YesT0BEYECKOM LIMBUIN3ALIUN.

Pa3niMyHble acneKTbl COOTHOLWIEHWA rocyaapCcTBa U NpaBa pacCMaTpuUBaINCh YXe B
MOJIMTUKO-NPAaBOBbLIX Y4eHUAX peBHero BocTtoka, pesHen Npeunn n pesHero Puma.
Mpobnembl COOTHOLIEHUSA rocyAapcTBa M NpasBa 3aTparmBanancb B Tpyaax NnatoHa,
ApucTtoTens, LlmuepoHa n Apyrmux BblAatoOWNXCA MbICANTENEN 3MOXN aHTUYHOCTWN. B
nocnepnyoLme ncTtopuyeckme nepmobl obpalleHmne K yKkasaHHON TeMe Npoc/iexXnBaeTCs
B Tpydax ®ombl AKBUHCKOro, HUkKkono Makuasennu, 'yro Npouus, Tomaca Nob6ca,
O>xoHa JlokKa, K. 'enbBeyus, Wapnb-Jiym MoHTeckbe, XKaH -XKaka Pycco, XpuctmnaHa
Toma3usa, MmmaHymnna KaHTa, Neopra Bunerenoma ®pungpuxa erensa n gpyrmux
MbICUTENEen.

TeopeTnyeckom OCHOBOW KypCoBOW paboThbl ABNAAIOTCA TPYObl OTE€YECTBEHHbLIX U
3apybexxHbIX IOPUCTOB, Cpean KoTopbix 6onbLwon BKkaaa BHecnn Bernrepos A.b.,
KnnmeHko A.B., MactokeBuy O.1., Jllobawwny B.4., XponaHiok B.H. u ap.

MeTop0/10rM4eckKylo OCHOBY MCCJie,0BaHUA COCTaBNAOT: obliedurnocodckme
MeToabl (MeTadur3nka n AnanekTuka), oblieHayyYHble MeToabl (aHaNU3, CUHTES3,
NHOYKUNA, oenykums), dopManbHO-IOpUANYECKNiA MeToa,.

CTpyKTypa KypcoBoMu paboTbl COCTOUT 13 BBEAEHUS; ABYX FNaB, pa3AesieHHbIX Ha
NsaTb NaparpadoBs; 3aKJYEeHNS; CNUCKa UCMNOJIb30BaHHOW NNTepaTypbl, BKJKOYalOLWEro
ABaguaTb YeTblpe HaUMEHOBaHUS.

1.MoHATEe M NpU3HaKU rocygapcTea U npasa



1.1.MoHATMEe U NpU3HaKMU rocygapcraa.

B HacTosLee BpeMs B MOJINTUKO-IOPUONYECKON InTepaType CyLecTByeT MHOXECTBO
nepuHnLMn NoHATUS «rocynapcTtea». [10, c.51] MHorune nccnepoBaTtenu, onpenenstoT
ero Kak obbvegnHeHune, koprnopauunto, o6LWLHOCTL Nt0AEN, MPOXKMBAOLWMNX Ha
onpeneneHHoOm TeppUTOPUN N NOAYNHEHHbIX MOJINTUYECKOWN BACTN, CNOCOBHOM
NMPUMeHATb NpuHy>xaeHue. [11, c.11]

[ocynapCTBO - 3TO BblgenmsLlasaca n3 obwecrsa n obycsioBieHHas ero coumasbHo-
3KOHOMUYECKNM YKNa[oM, Tpaguumamm, KyabTypon NOANTUYECKasa opraHmn3aums
cyBepeHHon nyban4yHom BnacTu. BO3HNKHYB KaK MPOAYKT aMNUpUYeckomn (onbITHOM)
counanbHOM XNU3HedeaTeNbHOCTN, FOCYyAapCTBO He coBNadaeT C obuecTBOM n
BbICTYMaeT MO OTHOLLUEHWIO K HEMY YMpPaBAAOLWEN CUCTEMON. ITa CUCTEMA UMeeT
COBCTBEHHYO BHYTPEHHIOK JIOFUKY Pa3BUTUSA, YHETKYIO CTPYKTYPHYIO OpraHusauuto,
crneundnyecknin MexaHnsM B3aMMoaeNCTBUSA CTPYKTYPHbIX 3n1emMeHToB. O4HaKo
HeobXxoAMMO NMOMHUTbL, YTO Aaneko He stboe rocyfapCTBO U AasIeKO He BCceraa B CBOEW
NoONNTUKE BONJOLWaEeT BOJIIO (MHTepechkl) BCero Hapoaa, 60abLUINMHCTBa rpa<aaH. Kak
npaBuno, bbiBaeT HaobopoT. OHO obecnevynBaeT NHTEPECHI NPENMYLLECTBEHHO NLLb
KaKNX-TO KJ1aCCOB, C/I0€B, 3/INT, HaUWOHaNbHOCTEN 1 T.M.

Mo3ToMy, rocyiapCTBO - 3TO OpraHmM3aumns noJMTUYeCKon BaacTu, COoencTeytoLlas
npenmMyLLeCTBEHHOMY OCYLLECTBIEHNIO KOHKPETHbIX KJ1aCCOBbIX, 06LLe4enoBeYeCcKunXx,
PeNINrno3HbIX, HALMOHaNbHbIX U APYrUX NHTEPEeCcoB B Npeaenax ornpeneeHHon
TeppuTopun.

FoCcynapCTBO XapakKTepU3yT c/eaytolme Nnpu3Hakm, KOTopble MOXKHO OTHECTU K
obwenpn3HaHHbIM:

1) Hann4me nybAMYHOM BNACTW, BbigesieHHON U3 obuiecTBa U He coBnagatoLen C
HacesieHNneM CTpaHbl (FrocyaapcTBo obs3aTenbHO obnagaeT annapaToM ynpasseHus,
NPUHYXAEHUSA, npaBocyans, nbo nybam4yHasa BNacTb - 3TO YUHOBHUKMW, apMuUs, NONLMNSA,
CyObl, @ TakK)XXe TIOpPbMbl U gpyrue y4ypex aeHus);

2) cncTtema HasoroBs, NnogaTen, 3aMMoB (BbICTyMas OCHOBHOW AOXOA4HOW 4YacCTblo Bog)xeTa
ntoboro rocygapcTea, OHM HeOBX0AMMbI 419 NpoBEeAEeHUS onpeaeneHHON NONTUKN U
cofep>XaHusa rocygapCcTBeHHOro annapaTa Jilogen, He Npon3Bo AW MX MaTepuasnbHbIX
LLEHHOCTEN 1 3aHATbIX TOJIbKO YNpPaBJIEHYECKON AeATesIbHOCTbIO);



3) TeppuTopuasnbHoe geneHne HaceneHns (rocygapcTeo obbegnHsaeT CBOEN BACTbO U
3alKMTON BCEX Nogen, HacenaWwmnx ero TeppuTopmto, He3aBMCUMO OT NPUHAZNEXHOCTHN
K KakoMy-n1nbo poay, NaeMeHu, y4pex4eHuto; B NpoLecce CTaHOBNEHNS NepBbIX
rocynapcTB TeppuTopuaibHOEe AeneHne HacesieHUs, HavyaBlleecs B npouecce
obulecTBEHHOr 0 pasgesieHns Tpyaa, npespallaeTcs B aaMUHNCTPATUBHO-
TeppuTopuasibHOE; Ha 3TOM (pOHE BO3HUKAET HOBbIN OOLECTBEHHbLIN UHCTUTYT -
noanaHcTBa UM Fpa)K[AaHCTBaA);

4) npaBo (rocynapCcTBO He MOXKET cyliecTBoBaTb 6€3 npaBa, T.K. nocneanHee
opnanydeckn ohopMAeT rocyaapCTBEHHYIO BNacTb U AeNnaeT ee NernTUMHON,
onpenenseT lpuanydeckme pamMmkm n QOopMbl OCyLLLECTBAEHUA DYHKLNI rocyaapcTBa U
T.M.);

5) MOHOMOJINS Ha NPABOTBOPYECTBO (M3Oa€T 3aKOHbI, MOA3aKOHHbIE aKTbl, CO34aeT
lopuanveckme npeueneHTbl, CaHKUNOHMPYeT obblvan, TpaHCchopMMpys X B
lopuanveckme npasusia NnoBeneHns);

6) MOHOMNO/INA Ha NerasibHoe NPUMEHEHNEe CUbl, (PU3NYECKOTO NPUHY K OEHNS
(BO3SMOXXHOCTb NNLLNTb FPpakAaH BbICLUMX LLEHHOCTEN, KAKOBbIMU SBASIOTCS XU3Hb U
csobona, onpenenseT ocobyro AEeNCTBEHHOCTb rOCYyAapCTBEHHOW B1IaCcTN);

7) yCTOM4YMBbIE NpPaBOBbIe CBA3M C HAaCesIeHNEM, NPOXKMBAIOLWMM Ha ero TeppuTopumn
(rpa>xoaHCcTBO, NOAAAHCTBO);

8) obnapaHwune onpepgesneHHbIMM MaTepnaJibHbIMI CpeaCTBaM ONA npoeeneHnd cBoOen
MONINTUKN (rocyuapCTBeHHaﬂ cobcTBEHHOCTb, B0aXXeT, BaatoTa U T.M.);

9) MoHOMOMA Ha odunyManbHOE NPeacTaBUTEeNbLCTBO BCero obuiecTtra (HMKakasa nHas
CTPYKTYypa He BMnpaBe NpeacTaBsATb BCIO CTPaHY);

10) cyBepeHUTET (Npucyllee rocygapcTBy BEPXOBEHCTBO Ha CBOEN TeppuTopumn
N HE3AaBUCUMOCTb B MeXAYHapPOAHbIX OTHOLLUEHUAX);

11) Hann4me rocypapCTBEHHbLIX CUMBOJI0OB - repba, pnara, rMMHa (CMMBOJIbI FOCyAapCcTBa
npu3BaHbl 0603HavYaTb HOCUTENEN rOCYyAapPCTBEHHON BNAacTWN, NPUHAAIEXXHOCTb Yero-
nmbo K rocypgapctsy).[10, c.53]

Pa3BuUTUE Xe rocyJapcTBa, ero CoOBepLleHCTBOBaHNE U YKPErnJIeHNe, OCYLLeCTBISETCS,
TakK, 4Tobbl BO BCEM KOMIJIEKCE €ro MHCTUTYTOB BCe boJsiee peain3oBbIBaINCh Havana
[leMOoKpaTun, SKkoHoMn4Yeckas ceoboga, cBoboa MMYHOCTM - 3TO 3aKOHOMEPHbIN



rnpouecc, oTBevaLWwmn Hy>xaam yenoseyvectra.[17, c.205]

Tak, rocynapCcTBO - 3TO Ny6/MYHO-NONMTUYECKAs OpraHn3aums BAacTu B npeaenax
onpeaeneHHon Tepputopumn, obnagatoLlas rocyjapCTBEHHbIM CYyBEPEHUTETOM U
BbICTyNatoLwWas ouLnaibHbIM NpeacTaBUTeIeM NHTEPECOB CBOUX MrpakaaH
(noAmaHHbIX); XapaKTepusytoLeecs caeaylwmnMmn npn3HakamMmu:

- Ham4me nyobanmyHom (NoNNTMYECKON) BaCcTu, pacnosaramwen cneynasnbHbiM
annapaToM yrpassieHUsa N NMPUHYXXAEHUS;

TeppuTopunasbHas OpraHmn3aLmnsa HaceneHus;

rocyaa pCTBEHHbIVI CyBEPEHWUTET,

BCceobbemnowmin, obueobazaTenbHbin XapaKTep aKTOoB, N3aBae€MbIX NOCyadapCTBOM,

Hanoroobno)xeHme 1 B3MMaHMe HaJI0roB.

1.2.MpaBoO: NOHATUE U NPU3HAKMU.

B coBpeMeHHOW topuanyeckon Hayke rnog NoHATUEM «MNpaBO» NOHMMaETCS
obocHoBaHHa4, onpaBgaHHas cBoboga nam BO3MOXKHOCTb MOBEAEHUS, KOTOpas
npu3HaeTca B obuwecTtse.[9, c.123] OgHaKo AaHHOE MOHATUE - MHOI03Ha4YHO U NMeeT
pa3HOCTOPOHHEE coaep>XaHue:

BO-MepBbIX, €ro ynotpebnsawT B obuwecoymasibHOM CMbICe (MOpasibHOE NpaBo, NpPaBo
Hapo4oB U T.M.), B paMKaX KOTOPOro peyb UaeT 0 HPaBCTBEHHbIX, MOIUTUYECKNX,
KYZIbTYPHbIX U MHbIX BO3MOXXHOCTSAX B NoBeAeHnn cybbekToB (Hanpmumep, MopaJsibHoe
rnpaBo PYKOBOAUTb KOJIEKTUBOM; NOCTYMUTb NO COBECTU; NU3MEHUTL, C/ieaysa Moe, CBOM
BHEWHWN BUA; NPaBo YieHa obuecTBeHHOro obbeaAnHeHNs n T.m.).

BO-BTOPbIX, C MOMOLLbIO 3TOro NoHATUS obo3HavYaeTCcs onpenesieHHasa npaBoBas
BO3MOXXHOCTb KOHKPETHOro cybbekTa, Takoe rnpaBo Ha3blBaeTCs CyObeKTUBHbIM,
npuHagsexawmm JIMYHOCTU N 3aBUCALLNM OT ero BOJIN U XeslaHna (npaBo Ha
obpa3oBaHue, Ha Tpya, Ha NOJIb30BaHNE KYJbTYPHbIMUN LLEHHOCTSAMU, Ha cyaebHyto
3aWnTy N T.4.).

B-TpeTbux, Mo NPaBOM MOHUMAIOT IOPULNYECKUNA NHCTPYMEHT, CBA3aHHbIN C
rocyaapCTBOM U COCTOSALLMMN U3 LLENOWN CUCTEMbI HOPM, MHCTUTYTOB 1 OTpacsien, 3TO



obbekTuBHOE npaso (KOHCTVITyLI,VIFl, 3aKOHbI, NMoA3aKOHHbIE aKThl, NMPaBOBbIE obblyan,
HOPpMaTuMBHbLIE ,EI,OFOBOpr).

B pe3ynbTaTe 3TOro NpaBo eCTb COBOKYMHOCTb MCXOAALLMX OT rocyfapcTBa
obuieobsizaTenbHbIX, POPMasbHO ONpenesieHHbIX HOPM, BbliparkaloLwmnx ngen ceobonbl,
CnpaBeanMBOCTU, N'YMaHW3Ma, HPAaBCTBEHHOCTU, NPaB YesoBeKA M NMPU3BAHHbIX
peryanpoBaTb NOBeAEHME NOAEN N UX KOJIJIEKTUBOB B LIENIIX CTabUAbHOro
(PYHKLMOHMPOBaHNA N pa3BUTMSA obliecTsa.

Cneundurka npaBa NPOSIBAAETCA B ero Npu3Hakax, KOTopble 3ak/104atoTCs B
cnepytowem:

1) NnpaBO HOCKT BOJIEBO XapaKTep, 60 OHO eCTb NPOSAB/EHNE BOJIN U CO3HAHUA NOAEN,
HO He NtoboI BOMM, a NMpeXxae BCero rocyJapCTBEHHO BbIPa)KEHHOW BOJIN KJ1IaCCOB,
couManbHbIX rPynmn, 31T, 60/bLUMHCTBA YJ1IeHOB 06LLecTBa;

2) obweobs3aTENbHOCTbL, B YEM BOMJIOWAETCA CyBEPEHUTET rocyAapCcTBa, O3HAaYaoLWwmnn,
4YTO BbllWe opumunanbHOM, Nydan4YHOM BNacTu B 06uwecTBe HMKOIo HET U BbiTb HE MOXET
N 4TO BCE MPUHMMAEMble HOPMbI MpaBa PacnNpPoOCTpPaHATCA Ha Bcex nmbo 6onbLuon Kpyr
CyObEKTOB;

3) HOPMATMBHOCTb NpaBa 3aKJlo4aeTCq B TOM, 4YTO OHO, NpeXxae BCero, COCTOUT U3 HOPM,
T.e. 061X NpaBua NOBEOEHNS, PErYNPYIOLWLNX 3HAYUTENbHbIN KPYr 06l eCcTBEHHbIX
OTHOLUEHWUIA;

4) cBSI3b C rOCYy4apCTBOM COCTOUT B TOM, YTO MPaBo BO MHOIFOM NpUHUMaeTCH,
npuMeHsieTcs n obecneymBaeTCs rocyAapCTBEHHOW BNAcTbo. [0CyAapCcTBO AJ1S TOro U
pYHKUMOHMpPYET, 4TOObl rapaHTUPOBaTb cobnoaAeHNEe NCNOSIHEHUS IOPUANYECKNX HOPM;

5) hopmanbHas onpenesieHHOCTb NpaBa 3ak/lo4aeTCcs B TOM, YTO HOPMbI NMpaBa UMetoT
BHELUHE BblPpa>KEHHYI0 NMUCbMEHHY0 hopMy, 00/KHbI ObITb Y4EeTKO 06 BEKTUBUPOBAHDI,
TOYHO onpefesieHbl, BOMJIOLLEHbI BOBHE;

6) CNCTEMHOCTb NpaBa NMPOSBASETCHA B TOM, 4TO OHO npencrtasasgeT cobon He
MexaHWU4eCKYyt COBOKYMHOCTb IOpPNUANYECKNX HOPM, @ BHYTPEHHE COrJlacoBaHHbLIN,
YyNopAA0YEHHbIN OPraHnu3M, roe Ka)kabl 3J1IEMEHT MMEET CBOE MECTO U UrpaeT CBOK
posb, rae rpuanyeckmne npeanmcaHnsa B3aMMOoCBA3aHbl, PacnosioXKeHbl onpenesieHHbIM
nepapxmyecknm obpasom, rpynnupytoTcsa No oTpacasam n MHCTUTyTam.[10, c.142]

NTak, NnpaBo - 3To cuctema obuweobsa3aTenbHbiX, POpMasibHO onpeaesieHHbIX HOPM,
YCTAHOBJIEHHbIX NN CAaHKLIMOHUPOBAHHbIX rOCyAapCTBOM, obecrneyeHHbIX



BO3MO>XHOCTbO FOCYyapCTBEHHOIO NPUHYXXAEHUS B C/Ty4ae UX HapyLUeHuns,
Bblpa>KaloLLMX roCcyAapCTBEHHYIO BOJIO U HanpaBJ/IEHHbIX Ha PeryaMpoBaHme
06 EeCTBEHHbIX OTHOLUEHWI; CYLLLECTBEHHbLIMU MPU3HAKaMN KOTOPOro ABJISIOTCS:

- HOPMATUBHOCTb,
- 06bweobsa3aTeNIbHOCTD,

- roCy0apCTBEHHO-BOJIEBOW XapaKTep,
- (bopManbHasa onpeneneHHoCTb,

- CUCTEMHOCTb.

2.CooTHOWIeHMe U B3aUMMOCBA3b rocygapcTBa M npaeBa

2.1.Mpob6snemMma COOTHOLLEHUA U B3aUMOCBA3MU
rocypapcTtBa U npasa.

dyHoaMeHTaNbHasa npobseMa COOTHOWEHMA N B3aUMOCBSA3M rocygapcTea U nNpasa B
IOPNONYECKON HayKe OTHOCUTCS K Yncny Hanbonee AUCKYCCUOHHBIX, @ MexXay TeM
BOMPOC O TOM, B KaKNX B3aMMOOTHOLLUEHMNAX HAaXOAATCA rocy4apCcTBO N NpaBo, UMeeT un
rocylapCTBO BEPXOBEHCTBYIOLLEE 3HAYEHNE N0 OTHOLWEHWUIO K NPaBy WM e, HanpoTuB,
NOAYNHEHO eMy, MMeeT He TOJIbKO TeopeTnyeckoe, HO Ba)KHOe NMpakTn4yeckoe 3Ha4YeHue.
Cpeaun punnocoos, opuCTOB, NICTOPUKOB N NOJINTOSIONOB B3raagbl Ha 3Ty npobnemy
CYLLECTBEHHO U NOAAPHO pacxoadaTtcs. [13, ¢.82]

NcTopuyecku rocynapcTeo 1 NpaBo (Kak cmcteMa ncxogsawmx ot nybamyHom BnacTtu
HOPM) BO3HMKAT OAHOBPEMEHHO B CUJTY OLHUX U TeX XKe NPUYnNH, a UMEHHO B
pe3ysibTaTe pa3noXXeHns poaosoro obuwectsa u nepexona ero B 6osiee BbICOKOE,
LMBUNN30BaHHOE cOCTOosiHMe. OQHOBPEMEHHO - He 3Ha4YUT O4HOMOMEHTHO U afleKBaTHO.
Peyb naeTt o cpaBHUTESNIBHO AJINTESIbHOM Nepuosie, B paMKax KOTOPOro reHe3nc rnpasa u
rocyfapctBa umeeT CBOM 0COBEHHOCTM. HO B NpuHLMMEe «pOoA0C/0BHAA» Y Ha3BaHHbIX



ABJIEHN OANHAKOBaA, UX TUMOJIOr NS, COLUMalibHbIE N THOCEOI0rnyeckKkmne KOPHA
COBlMagaloT.

Ha3Ha4yeHne rocypapcTBa v npaBa COCTOUT B TOM, 4TO OHM BbICTYyNaloT CpeaCcTBOM
ynopsaaovyeHns obuecTBeHHbIX OTHOLUEHUN, «BeAeHnsa obLmnx aen», Nnpu3BaHsbl
obecne4ymBaTb HOPMaJibHbIE YCNOBUSA XXU3HEAEATENLHOCTUN NOAEN, CNYXKUTb A9 HUX
cnocobom (hopMoin) COBMECTHOr0O YO0BNETBOPEHNA NHTEPECOB, COrJlacoBaHUA n
BblPa>XeHNA KOIJIEKTUBHOW BONIN. [OCYyAapCTBO M NpaBO BHOCAT B XKWU3Hb OpraHusylowme
Ha4ana, rapaHTUPYIOT ee OT «MNPOCTO CJiydasa u NpocTo npounssona» (K. Mapkc).[10,
c.115]

Ecnun rocyaapcCTBO BO3HUKAET U3 HEOH6XOAMMOCTM NOAAEPKAHMSA NMopsagKa, 3alWnThl
«Bcex npoTume Bcex» (T. Fo66¢C), To NpaBo CO3AaET PUANYECKMNE MEXAHN3MbI /19 3TOrO.
Mo Mepe TOro Kak NpaBo NOABASAETCA U fieraan3syeTcs, OHO HAaYNHAET UrpaTb
OOMUHNPYIOLLLYO POJib BO BCEN CUCTEME HOPMATUBHOIO peryjmpoBaHud, onmpascb Npu
3TOM Ha ocobbin annapaT. C MOMeHTa CBOEro 3apoXXAeHnsa rocygapCcTeo U NpaBo
JIOrNYECKN N OHTOJIONMYECKM CBA3aHbl Mexay coboin, 06 bEKTMBHO HY>XXAAlOTCA APYr B
apyre, B3anMoobycnoBsieHbl, AENCTBYIOT 1 Pa3BMBAKOTCSA BMECTe, MO3TOMY pa3fesibHoe
MX CyLecTBoBaHue N QyHKLUMNOHNPOBaHNE HEBO3MOXHO.[10, c.115]

TeM He MeHee, rocyjapCTBO U MPaBO - OTHOCUTESIbHO CaMOCTOATE IbHbIE ABJIEHUSA, U UX
OTOXAECTBJIEHNE HeAoNyCTUMO, ANCTAHLUMSA MEXIY HUMKU BCcerga coxpaHsieTcs. Mo
o6pa3HOMY Bbipa)keHuto M.A. Ap>KaHOBa, «FOCYyZlapCTBO M NPABO HU Ha MUHYTY He
OCTalTCA HaeanHe, C rnasy Ha rnas». OHU B3auMOOeNCTBYIOT, HO HE C/IMBAIOTCS, He
nornowatoT Apyr apyra.[10, c.115]

B coBpeMeHHON opuanvyeckon nntepaType BblAENAIT TPU BO3SMOXXHbIE KOHLIENUMN BO
B3aMIMOOTHOLUEHNAX rocyAapCTBa W NpaBa:

1) ToTannTapHada (KoTopas UCXoauT N3 TOro, 4TO rocynapCcTBO Bblle, Ba)KHee rnpasa u
MM He CBSA3aHO, 4TO OHO TBOPUT MNpPaBO U NCMNOJIb3YET ero Kak MHCTPYMEHT CBOeu
NOJINTUKN);

2) nnbepanbHasa (AaHHasa KoHUENUUsa chopMmpoBasiaCb B paMKax 3anagHomn
IOPULANYECKON N NOJIMTUYECKON TpagnLumm, CornacHoO KOToOpon, NpaBo BbilLe N BaXKHee
rocygapcTsa);

3) NnparmMaTunyeckas (rocynapcTBo Co3a4aeT npaBo, HO CBSA3aHO UM).[7, €.298]



TemM caMbIM, rOCyZapCTBO U NPaBO HEPACTOPXUMbI, KaK SIBJIEHUSA LUBUIN3ALNN, OHN
MMelT eANHYI0 CoLMasibHO-3KOHOMMNYECKY OCHOBY, BO MHOFOM OAMHAaKOBbI NMpoLecc
pa3BMTUSA, HE MOTYT CyLLeCcTBOBaTb U pa3BmBaTbCa Apyr 6e3 apyra. BmecTte ¢ TeM
rocynapCTBO U MpaBO pa3iMyatoTCsa No CBOEN CTPYKType, cnocobaM hyHKLMOHMPOBAHUSA
n T.N. Hanpumep, ecnm rocygapCTBO COCTOUT U3 OPraHoB N yYpeXXAeHUN, TO OCHOBOMN
npaBa ABAATCS HOPMbI, 00beANHEHHbIE B UHCTUTYTbI 1 oTpacsan. C Apyron CTOPOHbI,
rocynapCTBO SABNASAETCA LeHTPaibHbIM 3BEHOM MOJINTUYECKON cMcTeMbl obulecTBa, a
rnpaBo - CTEP>XHEBbLIM 3JIEMEHTOM CUCTEMbI COLMANIbHOIrO peryanpoBanHmnsa.[7, ¢.299]

Mexxnay rocyfapCTBOM M NPaBOM MOryT BbITb MPOTUBOPEYNS, KOMNN3NN, PACXOXKLAEHWNS,
NX OTHOLLUEHUA He BCcerga CkaaabiBatoTCa raaako. MomMmMo npoymx NpuymH 3To
06BbACHAETCS TeM, 4TO rocynapcTBO U NpaBo, byay4m TECHO CBA3aHHLIMUN, B TO Xe BpeMs
B HEKOTOPOM pofe - «aHTMNoAbl», X NO3NLNN HE BO BCEM COBMNadatoT. BnacTtb nmeet
TEeHOEHLWNIO K HEOrPaHUYEeHHOCTH, BbIXOOY WU3-N04 KOHTPOJSA, OHa TAFOTUTCS BCAKOMN
BHELUHEN 3aBUCMMOCTbIO, @ NPaBO CTPEMUTCA «MOCTaBUTb ee Ha MeCTOo», BBECTU B
topuanyeckme pamkun. «lpaBo CyLecTByeT U pa3BMBaeTCA B U3BECTHOM NpoTuBobopcTBe
C rocygapCTBOM... OHO - MOLLHbIN aHTUTOTannTapHbIn hakTop» (C.C. Anekcees).[3, c.25]

B topnanyeckon nutepaType pacCMaTPUBAOT TPU MNaBHbIX aCnekTa COOTHOLLIEHUS U
B3aMMOCBS3M rocyaapCcTBa M NMpaBa: e4UHCTBO, pa3/inyine n B3auMoaencTaeme.

EQNHCTBO BbIPAXXaeTCs B X NMPOUCXOXKAEHUN, TUNONOr N, ETEPMUHNPOBAHHOCTU
3KOHOMUYECKUMU, KYJIbTYPHLIMU U UHBIMWU YCNOBUAMU, OBLLHOCTY NCTOPUYECKOWN Cyabbbl;
B TOM, YTO OHM BbICTYNalOT CPeACTBAMU COLMANbLHON PErysSLMN U YNOPSAA0YEHNS,
aKKYMyNMpytoT 1 6anaHcmpyoT obuime n MHAMBMAYaIbHblE UHTEPECHI, FAapaHTUPYIOT
npaBa JIMYHOCTMW.

Pa3nn4ma BbiTeKAOT N3 onpeaeneHnin STUX NOHATUA, X OHTOJIOFMYEeCKOro ctaTyca u
obuwecTBeHHOW Npupoabl. ECnn rocynapcTBo eCcTb 0cobas NoNNTUKO-TEPPUTOPUAIbHaN
opraHmsaumsa nybamyHom BaacTu, TO NPaBo - CUCTEMA OPULNANBHO YCTAaHOB/IEHHbIX U
OXpaHsAeMbIX HOPM, BbICTyMaloWnUX perynaropaMmu nosegeHusa nogen. Y HUX pasHoe
counanbHOe Ha3HavyeHue, passinyHble poan. FocynapcTBO O/IMLLETBOPSAET CUJY, a NpaBo -
BOJII0. DTUN KATEropumn siexxaT B pa3HbIX MJIOCKOCTAX, HE CoBMagatoT rno popme,
CTPYKTYpe, 3JIeMeHTHOMY COCTaBy, cogep»xaHuto.[10, ¢.118]

B3aumMonencTeme rocyjapcTBa 1 rnpasBa Bblpa)KaeTcs B MHOroobpa3HOM BAUAHUM UX
ApYyr Ha apyra. Bo3gencreue rocyapcTBa Ha NMpPaBo COCTOMUT, NpeXxae BCero, B TOM, 4TO
OHO €ero co3faeT, U3MEHSET, COBEPLLUEHCTBYET, OXPAaHSET OT HAPYLUEHWI, MPETBOPSET B
XU3Hb. «MpaBo popMuUpyeTCs Npu HENPEMEHHOM Y4acTUKN rocydapcTBa, OHO eCTb



HenocpenCcTBEHHbIN NPOAYKT, pe3ysbTaT rocygapCcTBeEHHON gesTesnibHOCTU» (H.
HenoBckn).[12, c.71]

Taknm 06pa30M, rocyaapcTteo U npaso, ABAAACb pa3J/IN4YHbIMU ABJ1IEHUAMW MO CBOEMY
counasibHOMY npegHasHa4YeHNIO N POJiIN, OpraHNYeCK B3aNMMOCBA3aHbl MEX Y cobon n
HaxXo4ATCs B TECHOM B3auMOAENCTBUN U B3aMMO3aBUCUMOCTU. [laHHaa B3aMMOCBS3b
BKJIIOHaeT TPW MN1aBHbIX aCliekKTa TakKune, Kak

e VNHCTBO,
pasnuyuve,
B3aMMoOencTeue.

OaHako cpean HMX Hanbonee Cyuw,eCTBEHHbLIM aCNEKTOM SABASIETCA B3aMMOLENCTBMe, T.e.
HenocpencTBeEHHOE BO34ENCTBME rocyaapCcTBa Ha NpaBo U HaobopoT Bo3aencTeme
npaBa Ha rocynapcTBo.

2.2.Bo3peuncTBMue rocyaapcTea Ha npaso.

focynapCTBO SABAAETCS HEMOCPeACTBEHHbIM (DAaKTOPOM CO34aHNSA NMPaBOBbIX
YCTAHOBJ/IEHUI N FTNAaBHOW CUIOM UX OCYLLLECTBAEHUSA. T0Cy1apCTBO ONMeKaeT npaso,
NCNosb3yeT ero noTeHuuan ans OOCTUIXKEHUS LeNen rocyaapCcTBeHHOW MonTukn. B
TOXEe BpeMs BIUSHME rocyaapCTBa Ha NpaBo He ciieayeT abcontoTnusnpoBaThb U
paccMaTpuBaTb B AyXe BO33PEHUN, MPU3HAOLWMNX NPaBO NCKAIOYNTENbHO MHCTPYMEHTOM
(cpeaocTtBOM) rocyaapcTBa, €ero NpM3HakoM uan atpubyTom, T.K. HE TONIbKO FrOCyaapCcTBoO,
HO 1 NpaBo obnagaeT OTHOCUTENbHOW CaMOCTOATENIbHOCTbLIO, COOCTBEHHLIMU, BHYTPEHHE
MPUCYLLMMN eMY 3aKOHOMEPHOCTAMU DOPMMPOBaHUSA N PYHKLUMNOHMPOBAHWSA, N3 3TOr0
cniefyeT, YTO NMPaBO MMEET MO OTHOLLUEHMIO K FOCYAapPCTBY CaMOCTOSAATE/IbHOE 3HAaYEHme.

JlaHHas KOHLIeNuUWUs, oTpa)kaloLasa NMpUopuTeT rocyJapcTBa Haj NPaBoOM, XapaKTepHa
N9 roCyAapCTB C aHTUAEMOKPATUYECKUM PEXUMOM, B KOTOPLIX MPaBO CAYXKUT JNLLb
CnocoboM Bblpa’keHunsi FocyapCTBEHHOW BOIN U cpencTBoM obecrneyeHus
rocy4apCTBEHHO-BNACTHbIX BeJIeHUA. BepXoBEHCTBO rocygapcTBa Haf MNpaBoM
YTBEPXX1a/l0Cb MAPKCUCTCKUM yYeHNEM, MOo3TOMY OJIMTEs/IbHOE BPeEMS B OTE€YeCTBEeHHOM
HayKe CyLLeCTBOBaJsla TOYKA 3PEHUS, COrJIaCHO KOTOPOW MpaBo CO34aeTcs ANs
peannsaunmn rocyapcTBeHHbIX 3a[a4 U 3aBUCUT NOJIHOCTbIO OT FOCY1apPCTBEHHO



BoIN.[9, c.254]

Hanbonee Ba>xHoe BO3AeNCTBME rOCyAapCTBa Ha NpaBo NPosABASETCS B cepe
npaBoTBOpPYECTBaA N NMPaBo peann3aumun, T.e. NpaBo PopMMpyeTCcsa nNpu
HernocpenCcTBEHHOM y4acTum rocygapctea. OgHaKo rocyaapcTBO He CTOJIbKO hopMupyeT
npaBo, CKOMIbKO 3aBepLuaeT NnpaBoobpasoBaTesibHbIN Npouecc, Nnpuaasas npasy
onpeneneHHble punanyeckme opmbl (HOPMATUBHbLIN IOPUANYECKUA aKT, CyaeOHbIN nan
AOMUHNCTPATUBHBIA NMpeueneHT 1 4p.), posb rocygapcTBa B HEM A0CTATO4YHO
cneundunyHa. MNMo-HacToAWweMY rocy4apCTBO BMeLWMBaeTCA B NpaBoobpa3oBaTesibHbIN
npouecc N1Wb Ha onpejesieHHbIX ero ctagnsax, oTcloZia TBOpYecKas poJib rocygapcTsea B
OTHOLWeEeHMN obpa3oBaHNS NMpaBa 3aKJK4YaeTCs B CeAyoweMm:

1. B ocywiecTBneHnn NpaBoTBOPYECKOW OeATesIbHOCTU. T0CyAapCcTBO B COOTBETCTBUM C
NO3HaHHbLIMN 3aKOHaMM 0OLWECTBEHHOIO Pa3BUTKSA, 3aKOHOMEPHOCTAMU CTUXUNHOIO
npaBoreHesa onpegenset NOTPeObHOCTb B OPUANYECKON pernaMeHTaunm Tex nan nHbix
OTHOLWLEHUN (feAaTeNbHOCTH), onpenenseT Hanbonee pauMoOHaNbHYIO OPUONYECKYIO
hopMy (3aKOH, aKT UCMNOJIHUTENIbHOW BNAacTU N Ap.) U ydpexxgaeT obline HopMbl,
npenasasi UM aBTOPUTETOM FoCy4apCTBEHHOM BAACTU hOPMasibHO-IOPULNYECKUA,
BCeoOL NI XxapakTep.

2. B caHKUMNOHMPOBAHMKM FOCYAAapPCTBOM HOPM, KOTOPbIE HE MMEKT (HEe HOCAT) NPSIMOro
rocynapCTBEHHOrO XapakTepa.

3. B npu3HaHUn lopuanyeckn obasatesbHbIMU perynsaTopamMmm noseaeHuns, pakTuyecku
CHOPMUNPOBABLLUNXCS N CYLLLECTBYHOLLNX OTHOLLIEHWI U CBSI3eN (COOTBETCTBYOLWMX UM
BUAOB AEATENIbHOCTW), BCJIEACTBUE YEro 3TN CBA3M U OTHOLLEHWS NoJyvatoT
lopuanyeckoe 3Ha4YeHue.

4. B pa3BUTUN CNCTEMBI NpaBa. ICTUHHas posib COBPEMEHHOr o rocygapcTea (umeoLwero
NnPaBOBOW XapaKTep) He CBOAUTCA B AaHHOW chepe K BbiMYyCKY B CBET onpeaesieHHoro
KoJQiM4yecTBa HOPMATUBHO-IOPUAMNYECKUX aKTOB. 3aa4a rocygapcTBa 34eCb 3ak/o4vaeTcs
B TOM 4YTObObI:

- obecneynTb NPUOPUTETHYIO POJIb 3aKOHA B CUCTEME 3aKOHOAATENbCTBA;
CNocobCTBOBAThL PA3BUTUIO MHBIX UCTOYHUKOB NMPaBO-HOPMATUBHOIO AOroBopa, 06bLIYHOIO
npaea;

- NPUAaTb NPaBy CUCTEMHbIN XapakTep, obecneynTb B3aMMOCBSi3b HOPMATUBHbIX aKTOB,
KakK Mexay coboin, TakK U MPUMEHNTESNIbHO K MHBbIM (hOPMaM Bblipa’keHNsi MPaBOBbIX HOPM;



- FOCyapCcTBO B ONpefenieHHON Mepe «yrnpaBiseT» NpaBoM.

FocynapcTBo, TakuM obpa3oM, obecnevymBaeT pa3BuTME BCEM CUCTEMbI UCTOYHUKOB
npa.a.

5. JoCTaTOYHO 3HAYMMOWN NpPeACTaBAAETCS PoJib FrocyJapcTBa B obecrneyeHun
peanmsaunun npasa. HasHayeHne rocynapcTBa NPosBASETCA B TOM, YTO OHO CBOEN
NesaTeNnbHOCTbIO NPN3BaHO CO3aBaTbh PaKTUYECKME, OpraHNU30BaHHbIE LPUANYECKME
NpPeanocbiIKM AJ1S UCMNOJIb30BaHUSA rpaXkgaHaMu, UX OpraHu3aunsmMm npenocTaBieHHbIX
3aKOHOM BO3MOXXHOCTEN B LesIiX YAOB/IETBOPEHNS CaMblX Pa3HO0OpPa3HbIX NHTEPECOB U
notpebHocTEN.

6. FocynapcTBo obecrnevynBaeT oxpaHy nNpaBa W FOCMOACTBYHOLLNX MPAaBOBbIX OTHOLLEHUA.
FoCynapCTBEHHOE NPUHYXXAEHNE ABNSETCSA NOCTOSHHO CYLLEeCTBYIOLLEN rapaHTuen,
KOTOpPOW NoagKpensieTcs NpaBo, 3a HAM BCcerga CTosiT Cuia, aBTOPUTET rocyAapcTBa;
CaMa yrposa rocyapCTBEHHOIr0 NPUHY>XXAEHNA OXPaHSeT NpaBo.

7. FoCcy0apCTBO OKa3blBaeT MOLLHYO UOE0SI0rNYecKyo Noaaep KKy Npasy, NpespallaeT
ero B ohuLManbHy0 naeosnoruto. FrocyaapcTeo cnocobCcTBYEeT BOCAPUSTUIO NMpaBa
NHOMBUAYAJIbHBIM 1 MAaCCOBbIM MPaBOCO3HAHMEM, YTO MO3UTUBHO CKa3blBaeTCs Ha
NPaBOBOM MeHTaJINTeTE HaLUW.

FocynapcTBO, TEM CaMbiM CNOCOBCTBYET PacnpoCcTPaHEHWIO NMpaBa B COLIMAILHOM
NPOCTPAHCTBE, OHO 06A3bIBAET YH4ACTHMKOB 06LLECTBEHHbLIX OTHOLUEHWI AeNCTBOBATh MO
npaBy, UCKJOYaTb NPOTUBOMPaBHbIE NOAX0Abl B 4OCTUXXEHWUN 0OLLLECTBEHHO 3HAYUMBbIX
pe3ynbTaToB.

HecoMHeHHO, 06bEeKTUBHO CyLLEeCTBYIOT npenenbl BO3AeNCTBUA rocyfapCcTBa Ha Npaso,
3T0 00yC/I0B/IEHO perynsaTUBHbIM NOTEHUMasIoM CaMoro rnpasa, BO3MOXKHOCTAMM
rocyfapcTBa, ero CTPyKTyp obecnednTb AencTBMeE NpaBa B AaHHbIX COLMaNbHO-
3KOHOMUNYECKNX N NONNTUYECKUX YCNoBUAX. [0Cy[apCTBO HE MOXET TaKxXe
NCMNoJIb30BaTb NPaBO B NPOTUBOPEYUUN C €ro NCTUHHBLIM Ha3Ha4YeHneM, No3TOMY BarkHa
Nno 3TOW NPUYMHE Hay4YHO 0bOCHOBaHHasA, 3ppeKTUBHaA opuanyeckas noanTmnKa
rocyfapcTsa, No3BosifoLLas Hanbonee paumoHasbHO U B MHTepecax obLecTsa
NCNoJIb30BaTb NPABOBON MHCTPYMEHTaPUNA.

tOpuanyeckas NonMTuKa npencrasnseT cobon oCHOBHblIe Ha 06LWMX 1 cneungpuyecknx
3aKOHOMEPHOCTSAX Pa3BUTUA HALUMOHaIbHON NPaBOBOW CUCTEMbI MPUHLWMI,
cTpaTermyeckme HanpaBAeHUS N NpakKTUYeckKme NyTu co3daHns 1 peaansaunm HopmM,
WHCTUTYTOB 1 OTpac/ien npasa, yKpernjeHnsa pexxnma 3akOHHOCTM 1 06LeCTBEHHON



6e3onacHOCTK, opraHm3aunu npegynpexaeHns n 6opbbbl C NpaBoOHapPYLWWEHUAMN,
hopMMpoOBaHNA y FpakAaH pa3BuUTON NPaBOBON KyJIbTYpPbl, CNOCOOHOCTN NCNONb30BaTb
npaBoBble cpeacTBa 419 YA0BIeTBOPEHNA CBOUX MHTEPECOB.

NHCTUTYT ropnanyeckom noaMTUKN KOHKPEeTU3npyeT obuine uenn n 3agayduv
rocyfapcTBEeHHOro CTpouTeNbCTBa B chepe npaBoTBOpYECTBA, NpaBopeanmsaunuy,
obecne4yeHns 3aKOHHOCTU U NpaBonopsaKa, NPaBoOBOro odby4YeHNs HaceneHns um
npogeccrnoHanbHo-topuandeckoro obpasoBaHuns. be3 Hay4HoO 060OCHOBAHHbIX,
NPoAyMaHHbIX peLleHnin B 3TON chepe rocyaapCTBo HE B COCTOAHUN 3PP EKTUBHO
«pacnops»KaTbCa» NpaBoM, A406MBATLCA NOINTUYECKMX, COLMANBbHbLIX, SKOHOMNYECKNX
Lenen, octaBasCb B rpaHnuUax oencrtemsa ero TpebosaHmnin.[13, c.89]

Takum obpa3om, BO3eNCTBNE rocylapCTBa Ha NpaBo NposBaseTcs B cepe
NpaBOTBOPYECTBA U NPaBoO peannsauunmn, T.e. obecneynBaeT pas3BUTNE BCEN CUCTEMBI
NCTOYHUKOB NpaBa. CnegoBaTesibHO, rocyaapcTBo B0 caMo yCTaHaBMBAET NPaBOBLIE
HOPMbI, MO0 CaHKUMOHMPYET y)xe AencTByowmne. OHO MOXXET TakXXe AenermpoBaTh
BO3MOXXHOCTb MPUHMMaTb OTAESIbHbIE PUANYECKNEe akTbl 06LEeCTBEHHbLIM N UHbLIM
HerocyapCTBEHHbIM OpraHM3aunsaMm, NpuaaBaTbh CUY 3aKOHa CyaebHbIM 1
aAMUHUCTPATUBHbLIM NpeLiegeHTaM, HOPMAaTUBHbLIM OrOBOPaM W COrlalleHnsaMm.

2.3.Bo3peuncTBMve npaBa Ha rocynapcrso.

B ropnanyveckon nutepaTtype npobneme BANUSAHNA NpaBa Ha roCyaapCcTBO yAesleHO Malo
BHUMaHUA, HO MeXX4y TeM rocy4apCTBO HY)XAaeTCsa B NpaBe He MeHblule, YeM NpaBo B
rocypapctee.[13, c.90] [laHHaa KOHUeNnuusa, NnpM3HatoLwas NnpuopnuTeT Nnpasa Han
rocyaapCTBOM, XapaKTepHa AJ19 rocy4apCTB C AEMOKPATUYECKNM PEXXNMOM, B KOTOPbIX
rnpaBo, C OAHON CTOPOHbI, Bblpa>kaeT roCcyfapCTBEHHYIO BOJIIO, @ C APYrOM CTOPOHHbI,
rapaHTmpyeT cobnoaeHmne 3aKOHHOCTN NPU peaansaunm rocyagapcTBEHHON BacTw,
npenoTBpaLlaeT BO3MOXKHOCTb NPOM3BOJIa CO CTOPOHbI rocypapcTea.[9, ¢.254]

3aBNCMMOCTb rocylapCcTBa OT rMpasa NpPoABASAETCA:
1. Bo BHYTpEeHHEeN opraHu3aunm rocygapcraa.

Ilna cBOEro cyuwecTBOBaHUS roCy4apCTBO, Kak opraHmn3sauuns, Hy>xaaeTcs B npaBe, T.K.
npaBo ohopMIISIET CTPYKTYpPY FrocyiapCcTBa MU peryampyeT BHyTPeHHUe
B3aWMOOTHOLLEHMS B rOCYapCTBEHHOM MeXaHW3Me, B3aUMOOTHOLLEHUNSI MEXAY ero



OCHOBHbIMU 3BeHbAMU. [ToCpeACcTBOM MNpaBa 3akpenssTcsa popma rocyaapcTaa,
YCTPOWCTBO roCylapCTBEHHOIr0 anmnapaTa, KOMMeTeHLU NS roCyNapCTBEHHbLIX OPraHoOB U
JO/HKHOCTHbLIX N1y, C NOMOLLbIO NMpaBa onpeaenseTcs MecTo, posb, PYHKLUMN YacTeln
rocyapCTBEHHOIr0 MexaHun3Ma, NX B3auMoaencTBme ¢ ApPYyruMmn opraHaMim u
HaceneHneM. YnopaaodmBasi BHyTPW OpraHM30BaHHbIe CBSA3W FrocyaapcTBa, NpaBo
no3BosiseT o6ecneynTb paLoHalbHOE YCTPONCTBO CTPYKTYPbl rOCyAapCTBa.

2. B pesatenbHOCTM rocynapcTea.

BbioenaioT ABa MeToAa, NOCPeACTBOM KOTOPbIX FOCYAapCTBO HAaBA3bIBAET CBOK BOJIO
obulecTBy: METOA HACUINSA U LMBUIM30BAHHOE yrpaBaeHne coumanbHbIMU NPoLeccaMin ¢
MOMOLLIbIO MPaBOBOro MHCTPYMEHTapus. FoCyapcTBO HE MOXKET BHE U MOMMMO NpaBa
OCYLLLEeCTBNATbL CBOIO [eATeIbHOCTb, MPAaBO COCTaB/sSeT HE0OX0ANUMYIO CTOPOHY, acrneKT,
CBOWCTBO roCcy1apCTBEHHOW AEeATE/IbHOCTH.

O606L1eHHO MOXKHO OTMETUTb PAL HanNpaBJEHUA, XapaKTepU3yoLnX OpraHn3yoLLyo
pOJib MpaBa B OTHOLUEHUWN K rOCy[apCTBY:

1) npaBo BO3,EI,eI7ICTByeT Ha rocyaapctBo rnpum €ro B3aMMOOTHOWEHNAX C HaCeJIEHUNEM,
OTAENIbHOW JINYHOCTBIO;

2) NpaBo neraansyeT rocynapCTBEHHYIO AeATeNbHOCTb, obecnevynBaeT A0O3BOJIEHHOCTb
OXPaHUTENbHbIX N NPUHYAUTENbHbBIX Mep roCcy4apCcTBa;

3) nocpeaCTBOM NMpaBa onpenesfatoTCsa FrPaHnLbl AeATeIbHOCTU rocy4apcTBa,
0603HavalTCa Npeaenbl BMelaTe/lbCTBa B YAaCTHYIO XXU3Hb rpaXkaaH;

4) npaBo 3aKpennaeT cneundnieckme NHTEPEChl HaLUWn U HAPOAHOCTEN 1 BO3AENCTBYET
Ha rocy4apCTBEHHYIO BNACTb B €€ B3aMMOOTHOLLIEHUAX C HALUNAMU U HAPOOHOCTSAMU;

5) npaBoBas popMa obecneynmBaeT BO3MOXKHOCTb OCYLLECTB/IEHUSA OENCTBEHHOIO
KOHTPOJA 32 AeATeNbHOCTbIO roOCyJapCTBEHHOr0 annapaTa 1 co3aaeT lopugnyeckume
rapaHTMM OTBETCTBEHHOr 0 MoBeAEeHUS rocygapcTBa nepen HaceneHnewMm;

6) MpPaBO BbICTYMNaeT B COBPEMEHHbLIX YCNOBUAX A3bIKOM obuwieHns rocyaapcrtBa He
TOJIbKO C HaceneHmem, Ho U C apyrmmMmm rocygapcresamMmm, MMpoBbIM coobLuiecTtsoM B
Lenom;

7) NpaBo (M1 TOJIbKO OHO) ABNSETCA OCHOBHbLIM CPeACTBOM JieruTuMaummn
roCyapCTBEHHOIr0 NPUHYXOEeHUS.



MPUHLUNUM CBA3AHHOCTW FroCcylapcTBa NPaBoM (BepXOBEHCTBO NpaBa) 3aK/l04aeTCs B TOM,
4YTO COBPEMEHHOEe rocylapCTBO Kak CyBepeHHasi BSlaCTb HE MOXKET CYLLLeCTBOBaTb U
pYHKLUMOHMpPOBATL BHe NpaBa. KoHLEeNUMa npaBa Kak pa3 n UCXOAUT U3 TOro, 4TO NpaBo
CBA3bIBAET, OFPaHNYMBAET rocy4apCcTBO B UHTEPECcax JIMYHOCTM 1 06LLecTBa B LIESIOM,
WMEHHO OHO BbICTYMNAET MOLLHbIM OFpaHNYNTENEM FOCYyAapCTBEHHOI0 NPoK3Boa. B 3ToM
CMbICJIe NPABO BLICTYMNAET Kak cua, cnocobHas NogYMHUTL roCyAapcTBo, T.e. MpaBo
BCTaeT HajZ rocygapCcTBOM A/t TOro, 4Tobbl FOCYNAapCTBO He BCTAJ1I0 Haj obuecTBom.

BanaHue npaBa Ha COBpeEMEHHOE rocy4apCTBO CTOJIb 3HAYUMO, YTO NMocnefHee TOJIbKO n
MOXXET CyLeCcTBOBaTb KakK rocy4apCTBO NpaBoBoe. B coBpeMeHHbIX YC/I0BUAX
CBA3ylOWas pojib NpaBa B OTHOLUEHUM rocyaapcTBa ycunmeaeTcs. Mpu aTom
HabnogaeTca cnegyollas 3aKOHOMEPHOCTb: YeM TOYHEE NPaBo OTParkaeT 06 bEKTUBHbIE
notTpebHoCcTn 0bLecTBEHHOr0 pa3BnTUs, TeM B 60sblLLEN Mepe OHO CBA3bIBAET
rocyaapcTBo.

B pe3ynbTaTe Yero npuHLUMN CBA3aHHOCTW rocyfapcTBa NpaBoM (BepXOBEHCTBO MNpasa)
O3Ha4aeT, YTO JINWb B COOTHOCMMOCTM C MPaBOM BbISIBASAETCA UCTUHHASA LLEHHOCTb
COBPEMEHHOr0 rocyaapcTBa, MO3TOMY B 3TOMN CBA3M COLMANLHON LLEHHOCTbLIO obnanaeT
NNLWb TO roCcyaapcTBO, KOTopoe obecnevynBas NpaBo U OCTaBasACb Ha No4YBe MNpasa,
CNyXuT obwecTBeHHoOM nosb3e.[13, c.93]

Takum obpa3om, BO3AeNCTBME NMpaBa Ha roCy4apCTBO 3aK/l04aeTCs B TOM, YTO OHO
npe)xne BCero nerajnsyeTt U KOHCTUTYMPYET rocyaapCTBEHHYIO AesTeNbHOCTb,
obecneynmBaeT KOHTPOJIb HAZ JIEFUTUMHOCTbIO (3aKOHHOCTbLIO) 3TON AesATEeNbHOCTY, ee
COOTBETCTBUE MeXAYHapPOoAHbIM cTaHAapTaM. C NOMOLLbIO NMpaBa 3aKpennsiTcs
BHYTPEHHSS OpraHuM3aLmna rocygapcTsea, ero hopma, CTPYKTypa, annapaT (MexaHu3m)
yrnpaBieHuns, NpUHLMN pa3aesieHns BlacTen, TakKe NocpeacTBOM ero oCyLecTBAAITCA
331241 1 PYHKLMN roCcydapCcTBa, NPOBOAUTCS €ro BHYTPEHHSS U BHELLHASA MOJNTUKA,
3aKOHOZaTesIbHO ONpeaensieTcs U 3akpennseTcs obLeCcTBEHHbIN CTPOW, NO0XKEHNE
JINYHOCTM B obuiecTBe, T.e. COBCTBEHHO, BCA OCHOBHAs rocygapcTBeHHas «paboTa»
JIOJKHa NpPOTeKaTb U NPOTEeKaeT B NMPAaBOBOM peXxume, B lOpuanveckmux opmax,
npolenypax.

3.B3AMMOAENCTBUE TOCYAAPCTBA U NPABA



3.1.Tvn COOTHOLWEHU A rocygapcTea M npasa.

B cBOEeM OBM>XeHUN rocyaapCTBO 1 NMPaBo BCTYMNAlOT B pa3/inyHble CBA3N CO MHOTMMW
coumanbHbIMU, OYXOBHbIMU, SKOHOMUYECKMMU, MOTNTUYECKUMU (haKTOpaMn, B KOTOPbIX
(cBAA34X) TakK UM MHaYe, NPOSABAAITCA UX MPUPOAA U CYLWHOCTb. HO nx B3anMoaencremne
Apyr C ApyromMm nMeeT CBOI cneunpuky. NlocyaapcTeo U NpaBo B JinLe coumasbHO-
3KOHOMMNYECKON N OYXOBHON CTPYKTYpPbl 0OLLEeCTBa MMEIOT eANHYI0 MPUYNHY, KOTopas
BOOOLLLE O4eHb MJ0A0BUTA N HE MOXXET OAHa )bl NCHE3HYTb, NCHEprnaB CBOU
BO3MOXXHOCTU. CoumarnibHble N OyXOBHble MOTPEOHOCTU (M NO CBOEMY COAEPXKAaHUIO U NO
BPEMEHU CyLLEeCTBOBaHMSA), SKOHOMUYECKME OCHOBAHNSA, Bbi3BaBLUME M Bbi3blBatoLLME K
XXU3HN roCy4apCTBO M NpaBo U onpegensoumne nx gajabHenwee passmtme B pamMmkax
OaHHOM 0bLLeCTBEHHON CUCTEeMbl OOHN N Te Xe. B 3TOM nnaHe rocyfapcTBO U NpaBo
«N3roTOBJIEHbI» N3 OAHOMO MaTepuana U3 LeibHOro Kycka, B KOTOPOM He 6b1s10
TpewmHbl. NMoTpebHoCTN PYyHKLNOHMPOBaHMA obuiecTBa, HE06X0ONMMOCTb OpraHnu3aynm
MaTepuasibHOro U AyXOBHOIO NMPON3BOACTBA, MOJIMTUYECKOro yrnpaBiieHus,
NoALEPXXaHUA N YKperneHns nopsaka B o6WecTBEHHOW XN3HW, perynpoBaHuns
OTHOLUEHUN MeXy NogbMN, YCTaHOBJIEHUS CBA3eN Mexxay o0 eCTBEHHbIMU 1
NONIMTUYECKMMN NHCTUTYTaMN, OTHOLIEHNS C UHBIMWU FOCYAaPCTBEHHLIMK CUCTEMaMN -
BOT OCHOBHble (DaKTOpbI, onpefensoLme riagHoe BoO B3aUMogencTBmnm (CyLWHOCTb
XapakTep MacwTab) rocynapcTsea 1 npasa. [ocnegHue - 3To MaTepuanm3oBaHHoe
cnencTeue peanmsaunm pasHoobpasHbix obLLeCcTBEHHbIX NOTpebHOCTen N NHTepecos.
OHu obpa3sytoT cobon egnHyto chepy, pacnagatoLlLyrocs B npouecce AeAaTeNbHOCTM Ha
ABa CaMOCTOSATEJIbHbIX, HO B3aUMOLENCTBYIOLWMX ABJIEeHNA. B paMKax »e noJInTUKo-
IOPULANYECKON CUCTEMbI - COOTBETCTBYOLWME UHCTUTYTbI NAEN HOPMbI LLeHHOCTH
OTHOLLUEHMS - FOCYAapCTBO M NPABO BbICTYMAIOT B Ka4eCTBE COCTAaBHbIX 3JIEMEHTOB CBA3N,
MeXXYy KOTOPbIMU N UX OeATeNIbHOCTb BO MHOIOM onpeaenstoT CYLHOCTb U OCHOBHbIE
TeHOEeHUWN pa3BUTUSA OaHHON cucTeMbl. FoCcyaapcTBO 1 NpaBo caMm No cebe BMaAMMO
obnapaloT MeHbLUen CaMOCTOATESIbHOCTbIO, YEM UX COeIMHEHWE B HEYTO eAnHOoe Lenoe.

Hepenko Ha BOMpOC - ABASOTCS NI NPUYNHHBbIE CBA3U, OTHOLUEHUSI CTOPOHOW, YacTblo
B3aMMOOENCTBUS MeX Ay rocyapCTBOM U NPaBOM, NAE€TCSA OTpULLATENbHbIN OTBET
ncxoas, nMpw 3ToM U3 Toro pakTa, YTO rocyAapCTBO M NPaBoO CaMu ABNAKOTCS
NPOn3BOAHbLIMU OT OAHOW 0bLEN Anst HUX NPUYMHBLL. OOHAKo, Kak NpeacTaBisieTcs 3To
HECKOJIbKO ynpoLleHHoe pelleHne npobnemsl. B cTporo 4eTepMUHUCTCKOM MNJiaHe
KOHEYHO rocy1apCTBO U NPaBOo - HE NPUYUHA U CieAcTBUe Apyr ANnsa apyra. Ecnm xe
B3r/ISHYTb Ha NpobsiemMy NPUYNHHOCTY LLIMPE, TO HA NOCTAB/IEHHbIA BOMPOC MOXXHO
OTBETUTb MOJIOXKUTEJIbHO, pacCMaTpMBasa B AAaHHOM CllyyYae NPUYNHHbIE OTHOLLEHWS



TOJIbKO KaK 04MH N3 acnekToB geTepMmHaumnn. B npouecce «nponsBoacTea»
rocyfapcTBa M nNpaBa MMeeT MeCTO He NPoCTOoe NpuYnHeHne, npegnosaratwuiee
nopoXXAeHne 04HON NPUYNHON O4HOIr0 CNeacTBmsa (AaHHaa abCcTpakumsa 3Ha4YNTENIbHO
ynpoLwiaeT AeNCTBUTENbHYIO cuTyaunto). Obbl4HO (M He B6e3 OCHOBaHMI) FOBOPSAT O
BHELWHMX N BHYTPEHHUX MPUYMHAX, O CyMMe nNpuynH, ob ycnosumax-gpaktopax, 6es
KOTOPbIX HE MOXET BO3HUKHYTb cnencteune [37, €.216].

MoBEepPXHOCTHOE PAaCCMOTPEHME OTHOLLUEHWA FrocyAapCTBa U NpaBa MOXXET NPUBECTU K
BbIBOJY, YTO NEPBONPUYNHON BO3HUKHOBEHWS N PAa3BUTUS, HanNpuMep, Npasa - ecTb
rocyapCcTBO, YTO MMEHHO NMPaBOTBOPYECKas AEeATE/IbHOCTb FOCY1apCTBEHHbIX OPraHoB -
NOAJIMHHBIA N € AMHCTBEHHbIN UCTOYHUK MNpaBa. Tak BbIrSAUT 3Ta CBSA3b Ha NepBbIN
B3rnan. bonee rnybokunii aHasin3 NokasbiBaeT: NPABO BO3HUKAET U CYLLLECTBYET He
NMOTOMY, YTO €CTb FOCYy4apCTBO, YTO, €CTb rOCYyNapPCTBEHHbIE 3aKOHOAATe IbHbIE OpPraHsbl,
a MoToMy 4YTO onpejesneHHble 06l eCTBEHHbIE OTHOLLIEHWS, NOTPEOHOCTUN, NHTEpPEeChl He
MOTYT ObITb Bblpa)€Hbl, CTPYKTYPUPOBaHbI, peasnn3oBaHbl HOPMaJibHO BHE 1 MOMUMO
npaBoBbIX opM. OHM ABASAIOTCA NEPBON 06 BEKTUBHON U UCTOPUYECKU-TTOMNYECKON
NPUYNHON BO3ZHUKHOBEHUS CYLLLECTBOBAHUA U DYHKLIMOHUPOBAHNA NpaBa.

MpaBo, 04HAKO, HACTOJIbKO CJIOXKHOE SIB/IEHNE, YTO OHO HE MOXXET MMETb TOJIbKO OAHY-
€OWNHCTBEHHYIO MPUYNHY, HAaNnpuMmep, B 1MLEe 3KOHOMUKN. N5 ero BO3HUKHOBEHUSA
06beKTUBHO HeobxoonMm eLe psa NPUYNH 1 YCJI0BUA COLMAbHOrO, AYXOBHOrO,
MOJINTNYECKOro, NAEONOrM4EeCKOro xapakTepa, Cpean KoOTopbiX BblOeNnseTcs
rocygapcTtBo. locnenHee He 9BNSE€TCA NPUYMHON, He npubaBnsloLEn K NpaBy HUYEro
HOBOro, KpOMe TOro, YTo NPOU3BeAEHO, HaNnpUMep, SKOHOMUKOWN NN COLLMaIbHOM
CTPYKTypon obuiecTtBa. Henb3s CKasaTb, 4TO roCy4apCTBO TOJIbKO IOPUANYECKN
oopMnsaeT onpenesieHHble obuwecTBeHHble NOTPEBHOCTU U MHTEPECHI. ITO «TOJIbKO»
NOpon MMeeT peLlatoulee 3Ha4YeHne BO BCEM CJI0XKHOM U MPOTMBOPEYNBOM MNpoLecce
npasoobpa3oBaHuA. [0CyaapCTBO HenocpeaACTBEHHO TBOPUT MpaBo, ero
HOPMOTBOpPYECKasa AEATENbHOCTb - 3TO U €CTb UCTOYHUK NpaBa, KOTOPOE B 3TON
neaTenbHOCTU npmnobpeTaeT cBou hopMbl, @ B CAaMOM roCcylapCcTBe - FapaHTUIO CBOEN
peanusauunn [38, c.84].

«MaTepunan», N3 KOTOPOro «aeslaeTcsa» NpaBo - BOJS, UHTEPEeChl, MOTUBbLI, LLESIN, NOEN,
OOKTPUHBbI, 06LLEeCcCTBEHHOE MHEeHWe, LEHHOCTW - rocyaapcTBo obpabaTbiBaeT,
CUCTEMATU3UPYET, «MOANOHAET», «WAndyeT». 3aTEM NPUAAET MY HYXXHYIO hopMy,
onpenensieT ero LPUANYeCcKy cuiy (3akoH, NoA3aKoHHbIN aKT) U, HaKoHeLl,
npennaraeT BHOBb 3TO 06LEeCTBY, HAaMOMHMB 3a0[1HO O FOCYAAPCTBEHHOM MPUHYXXOEHUN,
€eCcsin nocnenyeT oTKJOHEeHNE OT HOpMbI NpaBa. CounanbHble U UHbIE OTHOLLEHUS MOXKHO
OXapaKTEepPM30BaTb KakK BHELLUHIOW NMPUYMHY (3TO BOBCE HE O3HAYaeT ee



BTOpOCTeI'IeHHOCTb) npasa B TOM CMbICJi€, HTO OHWN €CTb HEYTO OTAEeJIbHOE BHELUHEE 0
OTHOLUEHUIO K HeMy. [oCyapCTBO - BHYTPEHHAS NpUYnHa npasa, ecan nx
PacCMaTpnMBaTb KaK COCTaBHbI€ 3JIEMEHTbI I'IOJ'II/ITI/IKO-POpI/I,EI,I/I‘-IeCKOIZ cucTemsl obulecTsa.

BoobLie Becb npouecc CTaHOBMEHMSA NpaBa, Ha Hall B3raaf4, eCTb npouecc
npuobpeTeHna NM OTHOCUTESIbHOWN CaMOCTOATESIbHOCTU. [0CyJapCTBO B CBOEM Pa3BUTUN
€CTeCTBEHHO MOXXeT U3MeHATbCA (HanpuMep, ero opma, Kak bblno B Pecnybnnke
Benapychb), B TO BpeMs Kak ero couunasibHO-3KOHOMUYeckas OCHOBa OCTaeTcCs
OTHOCUTEJIbHO NOCTOAHHOW. HO n3mMeHeHne B NpUBOAMMOM MHOW rnpuMepe hopMsbl
rocypnapctea obs3aTesibHO NOBAMSAET Ha coAep>KaHune rnpasa.

B ropmnanydeckonm nutepaTtype OTHOLWEHNEe Mexxay rocyfapcTBOM U NMpaBoM MHOrga
XapaKTepusyT Kak PYHKLNOHaNbHYO CBA3b. Bce-Takn pyHKLUMOHAIbHAA 3aBUCMMOCTb
He ToXXAeCTBEeHHa NPUYNHHOM CBA3M (NocnenHaa BolpakaeT 6onee rnybokyto
3aBMCUMOCTb), TaK KaK OHa He yKa3blBaeT NPUYNHY N3MEHEHNA OENCTBUS, HE BblpakaeT
BPEMEHHYI0 MocsieoBaTesIbHOCTb, @ MPOCTO yCTaHaB/MBaAET PaKT 3aBUCMMOCTH
PaBHOMPAaBHbIX ABJEHUN, BbISICHAS r1aBHbIM 06pa3oM KONIMYECTBEHHYIO CTOPOHY MX
COOTHOLUEHMSA. XapaKTepHasa AN JaHHOro Tuna CBA3M B YaCTHOCTU TOYHasA
KOJQIMYeCTBEHHAA ONpeaenNeHHOCTb He NPUCyLa Kak OTHOLEHUAM MexXay rocyaapCTBoM
M NMpaBoOM B LLeJIOM, TaK U NX CBONCTBaM. Henb3s, HanpuMep, genaTtb TaKyto
XapaKTepuCcTnKy rocygapcrtBa, Kak BNaCcTHOCTb, UM NpaBa, KaK HOPMaTUBHOCTb
nepemMeHHon Bean4YnHon. OHM He MoryT ObITb BJIACTHBIMU UM HOPMaTUBHbIMK 6osbLUe
nnn MeHblle. CYuTaTb XKe CBA3b rocydapcTBa 1 npasa PyHKUNOHANIbHOW, MOTOMY 4TO UX
dpyHKLMK, B 0OLLLEM-TO, MOAYMHEHDBI €ANHbIM LesiIAM U 3afia4aM, 4YTO caMa peanm3sauns
PYHKLMA OOHOM0 HEBO3MOXXHa 6e3 PYHKUMOHUPOBAHNSA OPYroro - 3To, KaK MHe
npencrtaBnseTcs, obnervyeHHbln Noaxon K pewieHuto npobnembl. BepoAaTHO,
rno3HaBaTesibHadA NoAJIMHHAA LEHHOCTb B JaHHOM CJly4ae COCTOUT He B
MPOTMBOMNOCTAB/IEHNMN, @ TaKXXe B NPaBUIbHON KOMBMHaLMK U CONOAYNHEHUN NPUHNHHO-
CNeACTBEHHbIX N PYHKLMOHAIbHbIX CBSA3EN.

3.2.MeToponornyeckKkume acnekKrtbl COOTHOLLUEHuUsA
rocyaapcTea u npasa.
MpucTynasa K pacCMOTPEHMNI0O MeTO40JI0rNMYeCKNX aCNneKTOB COOTHOLLEeHUA rocyaapcTtea u

npaBa, BO3MOX>XXHO PaCCMOTPETb TaKMe BOMPOCHhI, KaK - ABJIAETCA JIN OTHOLUEHNE Mexxay
rocynoapctsom M npaBoMm CYLLIHOCTHBLIM 1 MO3BOJIAET JIN MOJIOXKNTEJIbHO OTBETUTb Ha 3TOT



BOMPOC 04EBUAHbIN PAaKT UX €eANHCTBA KakK C BHELLHEW CTOPOHbI (eAMHasa coumnanbHO-
9KOHOMMYECcKas ocHoBa 06WHOCTL 3a4a4y 1 uenen obwmnin 06bEeKT BO3AENCTBUSA), TaK N C
BHYTPEHHEN (HEBO3MOXXHOCTb PYHKLMOHMPOBaHUA apyr 6e3 gpyra,
B3auMooopmMaeHme, B3auMoynopsagoyeHmne, HecrnocobHOCTb CyLLLeCTBOBaTb B KavyecTBe
CUCTEeMbl BHE B3aMOLENCTBUSA ApYr C Apyrom). Ecav He NoHUMaTh CYUHOCTHbIEe
OTHOLWEHNA B (POPMasIbHO-JIONMYECKOM MJlaHe (Kak Konn4ecTBeHHO npeobnagatowime
OTHOLIEeHMSA), TO No3BoaseT. HenocpeACTBEHHO B AAHHOM CYUWHOCTHOM OTHOLUEHUN
KaXkAObl pa3 pe3toMNpyeTCsa C/I0XKHbIM Npouecc pa3BUTUA, NPOSABJIEHNSA CYLLHOCTH,
Ha3HaYeHNs B3aNMOLENCTBYIOLLNX COCyLLecTBYOWMX asneHnin. CyLHOCTHOE OTHOWeHne
onpenenseT cogep)XaHue 1 xapakTep BCexX APYruxX OTHOLLUEHWUW, B KOTOpble
COOTHOCSALMECH ABeHNA BCTynatoT Boobule. Bo B3anmMoaencTemm rocygapcTea v rnpasa
B Nto6oM ero nposiBNeHnmn (MPaBoOTBOPYECTBO 3aKOHHOCTb AEATENbHOCTb
NMpPaBOOXpPaHUTENbHbIX OPraHOB peanm3aunsa npas ceoboa n ob6s3aHHOCTEN INYHOCTU 1~
Ap.) NX CYLLHOCTb pacKpbiBaeTcsa Hanbonee apko. Kak camocTosATe SIbHble ABJIEHUS,
rocynapCTBO M MpaBoO MOryT BCTyNaTb WU BCTyNatT B CaMble pa3Hoobpa3Hblie OTHOLEHMUS
C APYrMMun iBIEHUSAMU COLMANIbHOW, AYXOBHOW, MaTepuasibHOW, NONTUYECKON cdep
YXN3HWN, 06LLECTBa U YENOBEKA, B BbICLLUEN CTEMNEHN XapPaKTEPHbIMU O HUX ABNSAKTCH UX
cobcTBeHHbIe cBA3U. OHM BO MHOIFOM onpenensatoT ABUXKEHMe rocygapcTBa v rnpasa,
cucTtemy mx ceasen. OTHOWeEHME MeXXay rocygapCcTBOM M NPaBOM - 3TO He OTHOLLEeHue
MeXnay naesamu, NoOHATUSAMM rocydapcTBa 1 NpaBa, a KaTeropus CBA3u
COOTBETCTBYIOLLEN peasibHOMY MUPY U, TaKNM 06pa3oM, OHO MMeEeT OHTOJIOr NYEeCKNI
XapakTep.

AHann3 COOTHOLLIEHUSA Bellen nMmeeT caMble pa3sindyHble acnekTbl. MOXXHO, HanpuMmep,
MonbITaTbCA YCTAHOBUTL ABJIAIOTCA Q1IN OHW APYr ANA ApYyra uesbio. BeposaTHO, 4TO npaBo
N rocyfapCTBO Lesibio ApYyr Ana Apyra He aBngatoTcAa. [ocyfapCcTBO BO3HUKAET He AN
TOro, 4Tobbl Co3naBaTb NMPaBOBble HOPMbI, @ MNPaBO - YTOOLI pernamMeHTUpPoBaThb
[esaTeNbHOCTb roCcyAapCTBEHHOro annapaTa. B npase rocygapcTBo HaxoauT ansa cebs
Hanbonee paunoHasbHYO N 3PPEKTUBHYIO (POPMY OCYLLECTBJIEHUSA CBOUX (PYHKLUNA,
YCTaHOBJ/IEHNS KOHTAKTOB C 06LLeCcTBOM, peryampoBaHus paboTbl CBOEro MexaHu3ma.
[na npaBa >Xe rocygapcTBO AB/AETCA HENOCPEeACTBEHHO «MPOU3BOAALLMM>» MPaBo U
obecnevmBalowMM ero peanmsaunio opraHoM. B lopnanveckon nutepaTtype cnpaBeamBo
He BblOesIAI0T B CAaMOCTOATEsIbHYI0 PYHKLUIO Y roCcyAapCTBa ero HOpMOTBOPYECKYIO
NeATesIbHOCTb, a Y NpaBa - ero peryamposaHne eaTenbHOCTU rocyAapCTBEHHbIX
opraHos [39,c.236].

MpaBoBenbl N PMNOCOMblI MHOrAa BbICKAa3biBAlOT Te€3UC, COr1lacHO KOTOPOMY Npaso
(3aKOHOOATEeNbCTBO) - €CTb NPU3HAK UK CBONCTBO (aTpubyT) rocynapcTBa



(rocymapCTBEHHOM BN1ACTK); NPaBoO - CyLeCTBEHHasa CTOPOHA, YepTa, NpuHUMN
rocyfapCTBEHHOCTU; NpaBo (MpaBoBas opraHn3aumnsa) BXogUT B NOJINTUYECKYIO
opraHmsaumio obwecTBa. Ecnm octaBuTb B CTOpoHe npobsieMbl rocy4apCTBEHHOCTN,
rocynapCTBEHHON BNACTU, NOJINTUYECKON OpraHusaumm (3To Ha MO B3rnsa
CaMOoCTOsITesIbHble N OTAesIbHble Hay4YHble NpobaeMbl), TO MOHUMaHME NpaBa, Kak
rnpu3Haka, CBOUCTBa (aTpmbyTa) rocynapcTBa ABASETCS COPHbIM.

CooTHOLWEHNEe rocygapcTBa U NpaBa - 3TO HE COOTHOLLEHME BEeLWN 1N ee Npu3Haka,
CBOMCTBA, a COOTHOLLEHMNE ABYX CAaMOCTOATENIbHbIX B3aUMO-AENCTBYIOLWNX ABIEHU,
Ka)K[oe 13 KoTopbix obnagaeT NpuCyLwnMm TONbKO €My NMpu3HakKaMn CBOMCTBaMN.
BoobLie cBOMNCTBO XxapakTepu3yeT npeamMeT CO CTOPOHbI KavyecTBa. OHO Bceraa
oTHOCUTEeNbHO. CBONCTBA, MPU3HAKN He CMOCOBHbLI CyLecTBOBaTb CaMu no cebe. Henb3s
MPOTMBOMNOCTAaBUTb BELLb KaK KOHKPETHOE MPM3HaKy, CBONCTBY KaK PsiA0MOJIOKEHHOMY.
Camy NpaBOTBOPYECKY OEATENbLHOCTb, @ HE ee pe3ysibTaT MOXKHO NMOHMMaTb Kak
cBoncTBO (aTpubyT), rocygapcTtBa, 6€3 KOTOPOro OHO HEe MOXKET HU CYLEeCTBOBaTb, HU
MbICIUTbLCSA. B 0bL1ecTBe cylecTByeT He 0QHO SiBJIeHMEe - FOCYyapCTBO, KOTOpPOoe C
MOMOLLbIO CBOEro Npu3HaKa Ui CBONCTBaA - NpaBa OpraHnilyeT obLecTBEHHbIE
OTHOLLEHMNS, a ABe B3aMMOAENCTBYOLNE COpPeryampytolie B onpeaesieHHbIX chepax
06L,eCcTBEHHYIO XWN3Hb CUCTEMBI.

30ecb HeobxoAMMO pPacCMOTpPeThb elle OANH acnekT B3anMoA4encTBUSA rocyfapcTea v
npasa. OH, Ha MOW B3rnapg, NpeacTassifeT, Mo KpanHen Mmepe, TeopeTUYeCckKnuin nHTepec.
Peyb naeT o Tak Ha3blBaeMOM NpuMaTe rocyfapcTBa Hag NnpaBoM Uan rNpasBa Hag
rocyfapcTBoOM. BCTynnTb BO B3aMMOOTHOLLEHME MOTryT COBMECTHble COM3MepuMble BeLLU,
nMerLLme YTO-TO TOXKAECTBEHHOoe, 4TO 0b6beanHseT nx. PasnnyHble BO BCeX OTHOLLUEHUAX
BeLUW He MOryT BCTYNUTb BO B3aUMOCBSA3b, KOTOpPas, 0AHAKO, BO3MOXXHa JINLLb MNpwn
N3BECTHOM pa3nnymu Mexxay sewamun. FocyaapcTBO M NPaBo OTBEYAlOT 3TUM
TpeboBaHMAM. OHU UMeIT HeYyTo obLee, HO B TO XKe BpeMs ABAAIOTCA pa3NYHbIMU
COUMNaNbHO-NOJIMTUYECKMMIN (DAKTOPaAMU U B 3TOM CMbICSIe HEPABHbI. 9TO pa3nyne He
OTHOCUTCSH K TUNY pasnymn mexay «aepesom» n «Mapcom» [40, ¢.186], koTopble
[eresb Ha3blBas «HEUCTUHHbLIMU>» pa3indnamun. laHHoe passinyme TakoBO, 4TO OHO
NMo3BOIsieT rocyAapCcTBY M NpaBy B3aMMO4eNCTBOBaTb APYr C ApyroM. Mbeicab 0 BeayLlieM
MOJIOXKEHUN rocynapcTea B ero OTHOLEHUAX C NpaBoM Yalle BCero NoAKpennsaoT
apryMeHTamu: rocyiapCTBo TBOPUT MpaBoOBble HOPMbI, FOCY4apCTBO CBOEN
NPUHYAUTENbHON cuion obecneymBaeT NCNOJIHEHNE NpaBa, CTabubHOCTb
npasonopsaka. KoHe4yHo, BCce 3TO BepHO. OQHAKO CTOJIb XXe 04eBUAHO N 3HAYUTesIbHOoe
BO3JeNCTBME npaBa Ha rocyaapcTtso. CrocobHOCTb TBOPUTL MPaBO He pacrnpeneseHa
paBHOMEPHO Mo BCEMY roCcyapCTBEHHOMY annapaTy: O4HU OpraHbl MPUHUMAKT TOJIbKO



3aKOHbI, Apyrue - nog3akoHHble HOPMaTUBHbIE aKTbl. [IpaBO Xe BO34ENCTBYET Ha
rocyapCTBEHHbIN MexaHu3M B LesioM. OHO 3akpennaseT opMy rocyfapcTea, CTPYKTYpPY
rocynapCTBEHHOro annapaTa, 4TO KOHeYHOo B OyKBasIbHOM CMbIC/1e He CBA3blBaeT
rocynapCTBO «MO pyKaM U HOoram», 0OAHaKO MO3BOJISET roCy4apCTBEHHOMY MeXaHU3My
ObITb OPraHN30BaHHbLIM, LLeNeyCTPEMJIEHHBLIM N AENCTBOBaTb C 6onbLuen
3(pPheKTUBHOCTLIO. [MpaBO BHOCUT Mepy B OCYLLECTBJ/IEHME FOCyAapCTBEHHOW BNACTU A
ynpaBJsieHUs. Bennka posib 3aKOHHOCTW B peasin3aunm rocyaapCTBOM CBOUX (PYHKLNNA.
XenaHne ynoxunTb 0eAaTesIbHOCTb rocylapCTBa B NPaBOBble PpaMKU - 3TO He NMPUX0Tb, He
cTpemMaeHmne obLecTBa Noay4YnTb CTPAaxXoBOW NOSNC Ha C/y4Yanl BO3MOXXHOIO NMpon3Boa
CO CTOPOHbI FrocyaapcTBa. 9TO 00bEKTUBHO HeobXxoaMMoOe ycnoBue, segyuiee K
OpPraHM30BaHHOCTU, YNOPAAO4YEHHOCTN, COr/lacOBaHHOCTU aencTeun obuiecTsa,
rocyfnapcTBa, YesloBeKa BO BCeEX Chepax, B TOM 4YMC/e N B chepe NoIMTUKO-NPaBOBO.

B obwecTBe He CyLecTByeT HUKAKOro HeslerajibHOro NpaBOTBOPYECTBa,
ocyuwectensemoro 6e3 sBegoma rocygapctsa. [NpaBo He MOXKET HaXoOUTbLCSH B
«MNoABELEHHOM» COCTOAHUN (B NoA06HOM C/ly4ae 3TO He NpaBo), OHO Hy>XOaeTcCsH B
obecrneyeHnn co CTOPOHbI FOCyAapcTBa, KOTOPOE B flAHHOM Clly4vae SABJISAETCS He
OOMOSIHUTESIbHOW, a MepPBON r1aBHOW CcUon. He cywecTByeT Hanbonee nan HamMmeHee
3alunLLeHHON oTpacau npasa. Ho ¢ gpyron CTOpoHbl NpaBo ohopMaseT rocyaapcTso,
ynopagovymBaeT ero AeaTenbHOCTb, 6e3 Hero rocyfapcTBO B MU3BECTHOM CMbIC/1€
BeccnnbHO 1 HEe MOXET cyllecTBoBaTb. [paBo, NnpuobpeTasa camocTosTesibHOe BbiTUe,
hMKCMpyeTCcs B CBOEN LENCTBUTE/IbHOW NPUPOAE MO OTHOLLUEHUIO K FOCY0apCTBY Kak
HeYyTO BHellHee, HO He OTYY)XAEeHHOe MUCTUMLMPOoBaHHoe. iMesa B nnue rocynapcTea
CBOW HenocpencTBEHHbIN NCTOYHUK, MPaBo, 04HAKO He ABNSETCA ero Npoao/IKeHNeEM B
nHOW hopMe. OTHOLLIEHUSA MeXXAY HUMU NPU 3TOM He KOCTEHEIOT, He norallatTcs, He
cTupatoTca. [ocynapcCTBO M MPaBO He CTAHOBATCA MHANPPEPEHTHbIMU OpYyr opyry. HeT
MeXOy HUMU N KaKOMN-TO KOHBEHUMUWN Nan cenapaTtru3ma, 4To amwasno 6bl 06 beKTUBHOIO
XapakTepa nx B3amMoneuncTsue.

YknaabiBas CBOK OeATesIbHOCTb B 6osbluen ee YacTu B HOPMbI Npasa, rocyfapcTBo He
OKa3blBaeTcs B abCOIIOTHO CBA3AHHOM MOJIOXKEHUN, HE NNLWaeTCA BOSMOXXHOCTN
n3meHaTbCsa [38, ¢.204]. Mpn 3TOM, 04HAKO OHO HE MOXXET Mo CBoeMy CybbEeKTUBHOMY
YCMOTPEHUIO «OTNIOXKNTb>» NPaBO B CTOPOHY, €CJ/IN He Xo4eT ObiTb pa3pyLUeHHbIM.
MNpencrtaBnaeTcs, 4TO npasBusibHee byaeT roBOpUTb O B3aUMOOENCTBUM rocyaapcTBa U
npasa, Kak B3aMMOOENCTBUN PaBHbIX CTOPOH.

CooTHOWeHMe rocygapcTea U npasa ABASAIOTCA AUCKYCCUOHHBIM BOMNPOCOM. B Hayke
cywecTByeT MHOXECTBO MHEHUN Ha 3TOT CHET. B paMkax 3Ton npobsieMbl CTaBATCA Kak
npaBn10 BOMPOC O TOM, KaKOe MeCcTO 3aHMMatloT MO OTHOLUEHWUIO APYTr K APYrYy NMpaso n



roCyapCTBO, KAaKoW M3 3TUX COLMAIbHbIX (PEHOMEHOB ABNAETCSH JOMUHUPYIOLLEM.
Mpob6aemMa COOTHOLIEHNS FOCYAapCTBa M NpaBa Ba)KHa He TOJIbKO A5 YYEHbIX
TEoPeTUKOB, HO 1 A5 BCero obLuecTBa B LLe/IoM, A9 KaXKA0ro rpa)iaHuHa n oT
NPaBUJIbHOr0 MOHUMaHUSA 3TUX BOMPOCOB 3aBUCUT AaJsibHelilliee CTPOUTENIbCTBO
cB06OHOro0, 1IEMOKPATUYECKOro, MPaBOBOro rocyaapcTea B Pecnybnvke benapyce.

NcToprnyeckn rocyfapcTBO U NMpaBo (Kak cnctemMa ncxogsawmx ot nybnm4Hom snacTtu
HOPM) BO3HMKAKOT OAHOBPEMEHHO B CUJTY OOHUX U TeX Xe NMPUYNH, a UMEHHO, B
pe3ynbTaTe pa3sioXXeHns pooosoro obuiecTtsa u nepexona ero B 6osiee BbICOKOE,
UMBUIN30BaHHOEe cocToAHMEe. OQHOBPEMEHHO - HEe 3HaYUT O4HOMOMEHTHO U afleKBAaTHO.
Pedb NOET O CpaBHUTENILHO OANTEIbHOM Nepuoae, B paMKax KOTOPOro reHe3mnc npasa u
rocypapcTBa umMmeeT CBOU 0COBEHHOCTM.

B Hayke WIMPOKO pacnpoCcTpaHeHO MHeHMe 0 TOM, 4YTOo "Ha onpenesiéHHON, BeCbMa
PaHHEN CTyneHn pa3BuTuns obuecTBa BO3SHUKaET NOTPebHOCTb OXBaTUTb 06LWLNM
rnpaBuJIOM NOBTOpPSAIOLLLEECA N30 AHA B AeHb aKTbl MPOM3BOACTBaA, pacnpeneneHns u
obMeHa npoaykKToB, N03aboTUTLCA O TOM, 4TOObI oNpeAenéHHbIN MHANBUL MOAYNHNICS
obwmm ycnosmam nponssoacTea n obMeHa. 3To npasuso, BHava e BbipaxkatoLieecs a
obblyae, CTAaHOBUTCA 3aTeM 3aKOHOM. BMecCcTe € 3aKOHOM BO3HUKAIOT M OpraHbl, KOTOPbIM
nopy4aeTtcsa obecneynmBaTb ero cobnogenune, - nybam4yHasa BnacTb, rocygapcTeo”.

Takum obpa3om, NpaBo BbipacTaeT U3 0bblHaeB N IKOHOMUYECKON HeobxoommocTun. Kak
3ameTun ®@. SHrensc, "nogm 3abbiBatoT 0 NPOUCXOXKAEHUN NMPaBa U3 SKOHOMUYECKUX
yCs10BU, NogobHO TOMyY, Kak OHM 3a0blsin 0 CBOEM COBCTBEHHOM MPOUCXOXKAEHUN U3
LapCTBa XMNBOTHbLIX". [IpaBO BO3HMKIIO KaK 06bekTUBHas HeobxoammMocTb obuiecTBa
NMEeTb XXECTKUN N BNACTHbIN PerynsaTop counasbHbiX OTHOLIEHWA, pacnoiaratowmnmn
NPUHYANTENIbHOMN CUI0W, MOTOMY YTO MOpasibHble U gpyrne nofobHbie HOPMbI C 3TON
3aja4en y>xe He cnpaBnanuce [12,c.36].

MUn3HeHHble NOoTpebHOCTKN, NMpexxae BCero MaTepmasbHOro Nopsigka, exaT n B OCHOBe
3apoXXAeHnNs rocynapcTea. IMeHHO 3Tn NpuymnHbl 06ycnoBnan nosiBneHne
paccMaTpUBaEMbIX MHCTUTYTOB. [Tpy 3TOM 3aKOH M BJlaCTb BO3HMKAKT Kak
B3auUMOCBS3aHHble NOHATUSA. OHM He MbICAMMbI Apyr 6e3 gpyra.

B ropuanydeckonm nutepatype nMeeTcsa U gpyras To4ka 3peHus. 34ecb yTBepXKaaeTcs,
4YTO NPaBO BO3HWUKJIO eLlé A0 NOoSABJIeHNs rocynapcTsea. [paBo cknanbliBaeTcd TaMm, rae
nan BCTynatoT B coumasnbHoe oblieHue, rge pa3smBaeTcsa ToBapoobmeH,
cobCTBEHHOCTb, BJlafjeHue. A BMeCTe C rocyapCTBOM poxaaeTcsa n Hanbonee
coBepLUeHHaa hbopMa npasa.



N BCé e, Hanbonee ycTosBLUEECS N MPUEMIEMOE Ha CErOAHALLIHNA OeHb SABSIETCS
Cy>XAeHne o TOM, 4TO rocy4apcTBO U NPaBo - e4NHbIN MPOLECC U U3 HEro TPYAHO
BbloennTb 06ocobneHHoe nosiBNeHne Kakoro-anmbo 13 sTux sABAeHUN.

O Ha3HavyeHuu rocygapcTBa M NpaBa y>xe gaBHo BenyTca gebatol. o yyeHnam K.
Mapkca n ®@. JHresibCa Ha3Ha4yeHue rocyapcTea U npasa COCTOUT B TOM, YTO OHU
BbICTYMaKOT CPeACTBOM yrnopanovyeHns obwecTBeHHbIX OTHOLIEHUN, NPU3BaHbI
obecnevymBaTb HOpMaJibHble YCIOBUA XXU3HEOEATENIbHOCTU N0AEN, CNYXaT AN HUX
cnocobomM COBMECTHOro yAoB/IETBOPEHNSA NMHTEPECOoB. B ycnoBumax, Korga nHTepecsl
WHAVMBMAA NpoTuBOpeYaT obLMM nHTepecam, co34aéTca HeobxoAMMOCTb CO30aHNsA
opraHa (rocygapcTtsa) 6epyuwero Ha cebsa 06493aHHOCTb MO PerysiMpoBaHnto n
cbanaHCMpOBaHUIO NHTEPECOB Pa3/INYHbIX KJ1ACCOB M CoumanbHbIX rpynmn. "VIMeHHOo
bnarogaps 3ToOMy NMPOTUBOPEYUIO MEXAY YAaCTHbLIM U 0OWKMM MHTEpPEeCOoM NnociegHnn, B
BUAe rocyfapcTsBa, NPUHUMAET CaMOCTOATesIbHY0 (DOPMY, OTOPBaAHHYIO OT
DEeNCTBUTESIbHbIX - KaK OTAeSIbHbIX, TaK U COBMECTHbIX - UHTepecoB, N BMecTe C TeM
dhopMy nnn3opHom obwHoCcTN". FToCyaapCTBO N NPaBO BHOCAT B XM3Hb 0bLLeCcTBa
opraHm3ywwmmn snemeHT [41, c.127].

Teopusa Nob66ca yTBep)XaaeT, 4TO rocyfapCTBO BO3HUKaAET N3 HeobxoanmocTun
noafep>XXaHumsa nopsaka, 3awmnTbl "BCex NpPOTUB BCex", a NpaBo CO30AET opunanyeckme
MeXaHU3Mbl AN 3TOoro. 1o Mmepe Toro Kak npaBo MOABAAETCA U NerajnsyeTcs, OHO
Ha4YuHaeT nrpaTb LOMUHUPYIOLLYIO POJib BO BCEN CUCTEME HOPMATUBHOIO
perynnpoBaHuns, onmpascb Npm 3TOM Ha ocobbiv annapaT NPUHYXAEHUA N cunbl. C
MOMEHTa CBOEero 3apoXXAeHnsa rocyaapCcTBO U NPaBo JIOFMYeCKN CBSA3aHbl Mexxay cobon,
06BEKTUBHO HY)XAATCA APYr B Apyre, B3aumMoobycsioBfEeHbI, LENCTBYIOT U
pa3BMBAOTCA BMeCTe, NO3TOMY pa3fesibHoe UX CyulecTBOBaHME U (PyHKLUMOHUPOBaHME
HEBO3MOXXHO.

B ToXe BpeMsi roCcy1apCTBO U MPaBo - OTHOCUTE/IbHO CAaMOCTOSITE IbHbIE SABNIEHUS
COLUMANbHOM XN3HN, N UX OTOXKAECTBJIEHME HE AOMYCTUMO. Y KakA0ro U3 HUX CBOU
3aja4u, uenn, metoabl. OHM B3aUMOCBA3aHbl, HO He C/INBAIOTCA, He MOoraoLwatoT apyr
apyra. OcobeHHOCTU peasibHOro B3aMOAENCTBUSA roCylapCcTBa U NMpaBa KPowTCs B
camMoMm obLecTBe, rae paccCMaTpUBaEMble SIBJIEHUSA CYLLLECTBYIOT U (OYHKLIMOHUPYIOT.
MHoOroe 3aBUCUT OT XapaKTepa 3Toro obuiecTsa: eMOKPaATUYECKOEe OHO Wn
TOoTanMTapHoe, NPaBOBOE UV HEMPABOBOE, MPa)KAaHCKOe NN Herpa)kaaHckoe. OTcioa
N pa3Hble BO33peHUs Ha pa3bupaemsblin Bonpoc.

Bolgatowmnincsa pycckum gpunocod H.A. bepases pasnuyan asa Tuna yyeHum ob
OTHOLLUEeHMAX NpaBa 1 rocygapcTsea. [epBbin TUM OH Ha3Bajl roCy4apCTBEHHbIM



MO3UTUBU3MOM, KOTOPbIA BUAUT B rOCyAapCTBE NCTOYHUK NpaBa (Teopus n npakTmnka
camopaepxasus, abcontotmima). FlocyaapcTBO ABASETCA NMPEeAnocChkiZIKOWM NpaBa, NMOTOMY
YTO MMEHHO roCyAapCTBEHHbIE CO34AET HOPMbI NMpaBa U obnekaeT nx B LpUANYECKyto
dopMy. MPOTNBOMONOXKHbLIN TUM NPU3HAET abCONMOTHOCTbL NpaBa N OTHOCUTENBbHOCTb
rocygapcTBa: NpaBo MMEEeT CBOMM UCTOYHUKOM HE TO NN UHOE MOJIOXKUTENIbHOE
rocynapcTBO, @ TPAHCUEHAEHTHYIO MpUpoay JMYHOCTU. He NpaBo Hy>XOaeTCsd B CaHKLUMKN
rocynapcTBa, a rocy4apCTBO A0JIKHO 6bITb CAHKLMOHNPOBAHO NMPaBoM, CyaMMO NpPaBOM,
noagvYnHEeHo npasy, pacTBOPEHO B npase [42, €.96].

TpaAVLUMOHHO B HayKe Mo BOMPOCY O COOTHOLLEHUN rocyAapCcTBa W NpaBa pasnnyaninch
OBa rnoaxona.

MNepBbi - 3TAaTUCTCKUA, UCXOAUBLINN U3 NpUopuUTETa rocyfapcTBa Hag rnpaBoM.
CornacHo aToMy nogxoay NpaBo pacCMaTPUBAIOCh Kak NPOAYKT roCyjapCTBEHHOMN
neaTenbHOCTU, KakK ero (rocynapcrea) cnencreme.

Takon noaxon MMen WNPOKoe pacnpocTpaHeHne B 0TeYeCTBEHHON IOPNANYECKON
nntepaType. Cu4nTtanochk, K NpumMepy, 4To NPaBo HAXOANTCSA B NOAYNHEHHOM OTHOLLUEHUNN
K rocygapcTtBy. ®akTU4eCKNUM YyC/IOBMEM A8 OAaHHOI0 NoAaxoda CayXXuia NonTnyeckas
npakTuKa, CKJIOHHas BUAETb B NMpaBe HEKUN NMPpMOaToOK rocygapcTBa. TeopeTnyeckom
npeanochbIIKOW ABASI0Ch (POPMasibHO-A0MrMAaTUYECKOE OTHOLLEHNE K MOHATUIO NpaBa Kak
COBOKYMHOCTU HOPM, U3aaBaeMblX rocygapcTeom [1, c.63].

Opyron noaxon K COOTHOLLEHUIO rocyaapcTBa U NpaBa yTBepAWSICA B pycne
€CTeCTBEHHO-MPaBOBbIX BO33peHNn. CTOPOHHUKWN TaK Ha3biBAaEMOW LLKOJbI
€CTeCTBEHHOro npaea, BbIBOAUBLUME NOHATUE roCydapcTBa U3 00LWECTBEHHOI 0O
00roBopa, NCXo4W/IN U3 OrpaHNYeHnsa rocygapcTBOM MpaBa, 4TO, MO NX MHEHUIO,
BbITEKaI0 N3 HEPYLLUMMOCTU €CTECTBEHHOIN0 3aKOHa U He 0TYY>X0AaeMOCTU OCHOBAHHbIX
Ha HEM CYDOBbEKTUBHbIX MyBAMYHbLIX NpaB nHaneuaa. C no3nynm gaHHOro noaxona npasy
npuHaanexxmnt 6e3yCcnoBHbIN NPUOPUTET B CPABHEHUN C FOCYyAapCcTBOM. [1paBO BO3HUKaET
0o obpazoBaHusA rocynapcTea. OHO «CTaplue rocyaapcTBa», «<HUKaKoe rocyaapcTBo U
HWKaKas BJlaCTb HE eCTb NepBOHaYasibHbI NCTOYHUK NpaBa» [43, c.11].

O6a noaxosa He NMMET Cepbe3HOro Hay4Horo 060cHoBaHMSA. OHU He TONbKO He
aHaN3MPYIOT COOTHOCUMbIE SIBJIEHUS, HO, MO CYTW Aena, NPOTUBOMNOCTABAAIT UX APYr
Apyry. Ha npakTuke »xe NpoTMBONOCTaBNeHNe, CTOJIKHOBEHME rocyiapCcTBa U NnpaBa
Hen3beXxHO NPUBOANT INLWb K NX B3aUMHOMY ocnabneHuio.

ECTb 1 TpeTbs TOYKA 3pEeHUs Ha paccMaTpuMBaeMyto nNpobnemMy, No3BosisoLLANA B
ornpegeneHHon Mepe NHTEerpupoBaTh B3rNAabl CTOPOHHUKOB OTMEYEHHbIX MO3ULINA N B



TO Xe BpeMs ns3bexxaTb KpaHOCTEN B OLLEHKE CBA3M rocygapcTea v npasa. CorsacHo
3TOMY NOAX0AY CBSI3b MeXAYy rocy4apCTBOM N NMPaBOM He MMeeT CTOJIb OAHO3HA4YHOro
NPUYNHHO-C/IeACTBEHHOI0 XapakKTepa, rocy4apCTBO NOPOXAAeT NpaBo Uau 13 npasa
poXagaeTca rocygapcteo. OHa (cBA3b) BUANTCS Bonee C/I0XKHOM N HOCUT XapakTep
JABYCTOPOHHEW 3aBUCMMOCTW: FOCYAapCTBO ApYyr 6e3 apyra He MOryT CyLLeCTBOBaTb, a
3HAYUT, MeXOy HUMN nMeeTCs (PyHKUMOHaNbHasa CBA3b. «0CyfapCTBO HAaXo4UT B NpaBe
NOpsiLOK, @ NPaBO B rocyAapcTBe - BJlaCTb, KOTOPYIO OHO yTBepxaaeT» [44, c.308].

focynapcTBO U NMpaBo HEPACTOPXUMbI. Kak HaCTpOeYHble SABJIEHNS OHN NUMEKT e4UHYI0
COLMasIbHO-OKOHOMUYECKYO OCHOBY, Y HUX BO MHOIOM ogMHakKoBas cyabba, oHu He
MOryT CyLeCcTBOBaTb W pa3BmBaTbCa Apyr 6e3 apyra. BMmecTe ¢ TeM rocynapcTBo 1
NMpaBo pa3IM4aloTCAa No CBOEN CTPYKType, cnocobamM pyHKLNOHNPOBAHUS U T. M.
Hanpumep, ecnn paboyas, MexaHM3MeHHas 4aCTb rocyaapcTBa COCTOUT U3 OpPraHoB U
yypexxaeHuin, B KOTOpbIX paboTaloT N10AN, TO LEeHTpPasibHasA 4acTb, «94PO» NpaBsa -
HOPMbI, KOTOpble 06BEANHSAIOTCA B MPABOBbIE MHCTUTYTbI, OTpacaun. FocyaapcTBO BXOAUT
B MOJIMTUYECKYIO CUCTEMY 0bLLLEeCTBa KakK ee CTEepP>XHEBOW 3JIEMEHT, NPaBo - B
HOpMaTMBHYIO cuctemy [25, ¢.105-106].

NTak, NnpaBo 6e3 nogaep>XkKu 1 BO3AENCTBUA rocygapcTsa 060NTUCL HE MOXET, HO U
CaMO rocy4apCcTBO 0OBbEKTUBHO HY)XAAeTCs B NpaBe. VIHbIMM C/IOBaMMN, MeXAYy HUMMU
CKJlagblBaeTCs ycTon4meoe pyHKLMOHaIbHOE B3aUMOBJINAHME.

Takum obpa3oM, NpaBo LpPUANYECKN 0hopMISEeT roCcynapCcTBO, PeryampyeT Bce
OCHOBHbl€ CTOPOHbI €ro YHKLMOHNPOBAHUSA N TEM CaMbIM NpUAAET rocyaapCcTBY U ero
[eATeNbHOCTN NIErUTUMHbBIN XapakTep. OHO persaMeHTUpyeT NopsiaoK OPMMPOBAHUS
OpraHoOB roCcyapcCcTBa, 3aKpPensieT UX KOMMEeTEHLMIO 1 YNOPSAA04YNMBAET NX OTHOLLUEHUS
Mexay coboin, NnogvYnHSEeT AessTeNbHOCTb FrocylapCcTBa onpeaesieHHOMY NpPaBoOBOMY
peXxunMmy, ycTaHaB/IMBAET NpeAesbl BMellaTe/lbCTBa rocyAapcTBa B paboTy MHCTUTYTOB
rpa>4aHCKOro obuiecTBa, YacTHYO XXN3Hb rpakaaH 1 T.4. C nomMoLlbio NpaBa
onpenenstTcs BUA U Mepa rocyapCTBEHHOro NPUHYXXOEHWS, BCIeACTBME HYEro OHO
CTAaHOBUTCS NMPABOBbLIM U KOHTPOJIMPyeMbIM. [paBo - Ba)kHelllee n Heobxognumoe
CpencTBo opuanyeckoro obLieHus co Bcemm cybbekTamum rnpaBa Kak BHYTPU CTPaHHhI,
TaK 1 3a ee npenenamm, C MUPOBbLIM COOBLLIECTBOM B LIESIOM.



3aKJsiloueHue

B pe3ynbTaTe pacCMOTPEHUSI OCHOBHbIX BOMPOCOB KypcoBol paboTbl, Heobxoanmo
coenaTb cneayolme BbIBOObI:

FocynapcTBO - 3TO NyBANYHO-MONNTUYECKas OpraHn3aLnsa BlacTun B npegenax
onpegeneHHon Tepputopumn, obnagatoLlas rocyjapCTBEHHbIM CYyBEPEHUTETOM U
BbICTYMatoLas opuLnaabHbIM NMpeacTaBuTeneM NHTEPECOB CBOUX rpakaaH
(Moo paHHbIX); XapakTepusyolleecs cieyoWwnMmn npu3Hakamm -

- Hann4me nybanmyHonm (NMONNTMYECKON) BAlIaCcTW, pacnoiaramlen cneynanbHbIM
annapaToM yrpaBsieHUsa N MPUHYXXOAEHUS;

TeppuTopmnasbHas opraHn3aums HaceneHus;

rocyfnapCTBEHHbIN CYBEPEHUTET;

BCceobbemnowmmn, obueobazaTenbHbI XapakTep akTOB, N3[aBaeMbIX FOCYy4apCTBOM;

Hanoroob6sao0)xeHne n B3MMaHuWe Hanoros.

MpaBo - 3To cucTemMa obueobsa3aTenbHbIX, (hOPMasibHO onpenesieHHbIX HOPM,
YCTAHOBJIEHHbIX AW CAHKLMOHWUPOBAHHbIX FrOCYyAAapCTBOM, obecneyeHHbIX
BO3MO>XHOCTbI roCyAapCTBEHHOI0 NPUHYXXAEHUS B CllyHae UX HapyLLeHMs,
Bblpa>KatoLLMX rocyapCTBEHHYO BOJIIO N HafNpaB/IEHHbIX Ha pPeryaMpoBaHue
06LeCTBEHHbIX OTHOLLEHWUIA; CYyLLLECTBEHHbLIMW NMPU3HaKaMn KOTOPOro ABAAIOTCS:

- HOPMATUBHOCTb,
- 06bweoba3aTeNbHOCT,

- rocyfapCTBEHHO-BOJIEBOW XapaKTep,
- (bopManbHasa onpeneneHHoCTb,

- CACTEMHOCTb.

focynapCTBO 1 MpPaBo, ABMAACH PAa3/INYHbIMU ABJIEHUSAMU MO CBOEMY COLMASIbHOMY
npeagHasHa4eHuMo U poJsin, opraHN4eCKn B3anMMOCBA3aHbl MeXay coboin n HaxoaATCAa B
TECHOM B3aMMOAENCTBUN N B3aMO3aBUCMMOCTMN. [laHHasA B3aUMOCBA3b BKJ/OYaeT TN
rnaBHbIX aCrnekKTa Takne, Kak eanHCTBO, pa3Jsindune, B3anmonencteme. OgHako cpeaon H1NX
Hanbonee cyweCcTBeHHbIM aCrNnekKToOM ABJIAETCA B3aMmoaencTseune, T.e. HernocpencreBeHHoOe



BO34EeNCTBME rocygapcTBa Ha NpaBo N HaobopoT BO3OENCTBME NpaBa Ha rocynapcTBo.

Bo3geicTBme rocygapcTBa Ha NpaBo NMposiBAseTcs B chepe NpaBoTBOPYECTBA U NMpPaBo
peanusauuu, T.e. obecne4ymBaeT pa3BMTME BCEM CUCTEMbI UICTOYHUKOB MpaBa.
CnepnoBaTesIbHO rocyaapcTBoO MB0 caMo yCTaHaBAMBAET NPaBOBble HOPMbI, M60
CaHKUMNOHUPYET y)xe aencteyowme. OHO MOXKET TaKXXe OesIernpoBaTb BO3MOXXHOCTb
NPUHMMATb OTAE/bHbIE IPUANYECKME aKTbl 00LLIECTBEHHbBIM U UHbIM
HEerocyagapCTBEHHbIM OpPraHu3aLuaMm, NpuaaBaTb CUY 3aKOHaA CyAeOHbIM U
aAMUHUCTPATUBHbLIM MNpeLefeHTaM, HOPMAaTUBHBLIM AOrOBOPaM W COrJIalLeHUAM.

Bo3nencrteme npasa Ha rocyfapCTBO 3aKJl04aeTCs B TOM, 4TO OHO npexxje Bcero
nerannsyeTt U KOHCTUTYUPYET roCcyfapCTBEHHYIO AesaTeslbHOCTb, obecnedymBaeT
KOHTPOJIb Haf JIEFTMTUMHOCTbLIO (3aKOHHOCTbIO) 3TOW OeATEeNIbHOCTU, ee COOTBEeTCTBUE
MeXXAYHapoAHbIM cTaHAapTaM. C NOMOLLbIO NpaBa 3aKpenasatTCad BHYTPEHHSASA
opraHu3auma rocygapcTsa, ero popma, CTPYKTypa, annapaT (MexaHu3Mm) ynpasieHuns,
MPUHUWN pa3geneHunsa BraacTeun, Tak>Xe rnocpeacTBoOM ero oCyLeCcTBAATCA 3a0a4n U
dYyHKUMN rocyaapcTBa, NPOBOANTCS €ro BHYTPEHHAS U BHELLHASA NOANTUKA,
3aKOHOOaTeNIbHO onpeaensaeTcsa N 3akpennseTca 06LWeCcTBEHHbIN CTPON, MOJIOXKEHNE
JINYHOCTM B obuwiecTBe, T.e. COBCTBEHHO, BCA OCHOBHas rocyaapCcTBeHHas «paboTa»
OOJKHA NpoTeKaTb U NPOTEKAEeT B MPaBOBOM peXxunMme, B lopnagmnyeckmnx opmax,

npoleaypax.
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